United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 
















Court of Appeals of the District of Columbia 

APRIL TERM, 1932. 

No. 5693 


SPECIAL CALENDAR 


JAMES A. MOSTYN AND WILLIAM Rj LAFLIN, 

APPELLANTS, 

VS. ! 

, I 

UNITED STATES, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE Ejl STRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Indictment . 

Endorsement .,. 

Arraignment; verdict. 

Motion for new trial. 

Motion for new trial overruled; sentence; appeal. 

Memoranda: Time for filing and submitting bill of excep 
tions extended; cost bond on appeal approved and filed;) 

bill of exceptions filed. 

Defendants’ assignments of error. 

Order making bill of exceptions part of record. 

Designation of record. 

Clerk’s certificate. 

Bill of exceptions....:. 

Testimony of Walter S. Rice. 

Captain William E. Holmes. 

John S. Privott. 


Original 
a 
1 

o 

3 

4 

5 


G 

7 

10 

11 

12 

13 

13 

13 

15 


Print 

1 

1 

2 

3 

4 


5 


5 

8 

8 

9 

10 

10 

10 

12 


Judd & Detweileb (Inc.), Printers, Washington, D. C., June '24, 1932. 























11 


INDEX. 


Original Print 

Testimony of Philmore Sanford. 15 12 

Dewey Stewart. 10 14 

Charles E. Sanford. 21 16 

George G. Price. 23 IS 

Joseph E. Sabbagli. 26 21 

Linwood L. Sanford. 26 21 

Janies H. Harker. 28 22 

Edwin R. Donaldson. 2S 22 

James H. Harker (recalled). 30 23 

Mrs. Adelaide G. Marcos. 37 20 

Milton Bailey. 3S 30 

Ralph A. Talbert. 40 31 

Patrick J. Haitigan, Jr. 40 31 

Harry E. Gladman. 40 31 

Dr. H. Watson Moffitt. 41 32 

Wheeler Johnson. 43 34 

Louis Johrden. 43 34 

George H. Brown. 45 34 

Robert X. Hardy. 45 35 

W. B. Brown. 45 35 

George W. Harker. 45 35 

Mrs. Nellie Harker. 45 35 

Marshall W. Pickering. 47 36 

Worth Edward Shoults. 47 36 

Earl C. King. 47 36 

Robert L. Lowery. 47 36 

Captain William G. Stout.' 4S 37 

Francis X. Fitzgerald. 4S 37 

Orion L. Curtis. 52 40 

Roy Patrick Kelly. 53 40 

Paul G. Withers... 53 40 

Ernest P. Myers. 54 41 

James H. Murphy. 54 42 

Melvin P. Lewis. 55 42 

William K. Hutchinson. 55 42 

S. Preston Smith. 55 42 

W T allace M. Suthard. 56 43 

Leon Cohen. 56 43 

Louis C. Carl. 56 43 

John Dutton Wainwright. 56 43 

Joseph Henry Neeley. 56 43 

Andrew H. Gibbs. 57 44 

John B. Gibbs. 57 44 

Worth B. Stotlemyer. 57 44 

William J. Canfield. 57 44 

Herman A. Pfalzgraff. 58 44 

James H. Lee. 58 45 

Captain W. E. Holmes. 58 45 

Ambrose E. Brown. 59 46 

William R. Enyeart. 60 47 




















































index. iii 

Original Print 

Testimony of Inspector Louis J. Stoll. 61 47 

Samuel J. Holliday. 62 47 

George Weaver.1.. 62 4S 

Chris James. 62 48 

Heinrich Boese. 63 49 

William R. Laflin.i.. 81 49 

Captain W. E. Holmes. 68 53 

Louis J. Bacas. 68 53 

James A. Mostyn. 68 54 

William C. Grooms. 70 55 

Irving A. Lichtenberg. 70 55 

Clarence A. Musselman. 70 55 

Harry C. Blackman. 71 56 

William T. Burroughs.j.. 71 56 

Charles B. Campbell.I.. 71 56 

Charles A. Appel, Jr.73 58 

Defendants’ prayers.|.. 74 58 

Court’s charge to jury .j.. 77 61 


Order extending time for filing transcript to May ^9, 
1932 .L 


98 


78 






















Court of Appeals of the District of Columbia 

No. 5693. 

James A. Mostyn and William R. Laflin, Appellants, 

vs. | 

United States 

i 

i 

_ 

I 

I 

a Supreme Court of the District of Col 

Criminal. No. 51163. 

United States 
vs. 

James A. Mostyn, William R. Laflin, William T. 
Burroughs, and William C. Grooms. 

I 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington j in said Dis¬ 
trict, at the times hereinafter mentioned, ijhe following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: j 

1 Indictment . 

Filed in Open Court October 16, 19^1. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. J931. 

District of Columbia, 55: I 

The Grand Jurors of the United States of I America, in 

I 7 

and for the District of Columbia aforesaid, upop. their oath, 
do present: 

1—5693a 
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That one James A. Mostyn, one William R. Laflin, one 
William T. Burroughs and one William C. Grooms, each 
late of the District of Columbia aforesaid, on, to wit, the 
twenty-second day of August, in the year of our Lord, 1931, 
and at the District of Columbia aforesaid, with force and 
arms, in and upon one James H. Harker, then and there 
being, feloniously and unlawfully did make an assault with 
a certain dangerous weapon, to wit, a piece of rubber hose, 
in the right hand of him, the said James A. Mostyn, then 
and there had and held; and that the said James A. Mostyn, 
the said William R. Laflin, the said William T. Burroughs 
and the said William C. Grooms, with the said dangerous 
weapon, then and there feloniously and unlawfully did 
strike, beat, bruise and wound the said James H. Harker in 
making the assault aforesaid; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said James A. Mostyn, the said William 
2 R. Laflin, the said William T. Burroughs, and the 
said William C. Grooms, on, to wit, the said twenty- 
second day of August, in the year of our Lord, 1931, and at 
the District of Columbia aforesaid, with force and arms, in 
and upon one James H. Harker, then and there being, did 
unlawfully make an assault and they, the said James A. 
Mostyn, the said William R. Laflin, the said William T. 
Burroughs, and the said William C. Grooms, then and 
there, with their hands, did unlawfully beat, wound, and ill- 
treat, and other wrongs and injuries to the said James H. 
Harker then and there did, to the great damage of him, the 
said James H. Harker; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

I LEO A. ROVER, 

! Attorney of the United States in 
i and for the District of Columbia. 

(Endorsed:) Criminal. No. 51163. United States v. 1, 
James A. Mostyn; 2, William R. Laflin; 3, William T. Bur¬ 
roughs; 4, William C. Grooms. Assault with a dangerous 
weapon and simple assault. Witnesses: Charles E. San¬ 
ford, Raymond K. Weedon, Dewey Stewart, Morrison L. 
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Sanford, Linwood L. Sanford, Philmore Sanford, John S. 
Privott, Charles A. Appel, Edwin R. Donaldson, James H. 
Harker, George Alderson, Adelaide G. Marcus, Dr. H. Wat¬ 
son Moffitt, Harry E. Gladman, Patrick J. Haltigan, Jr., 
Michael E. Buckley. A True Bill. Theodore Bennett Git- 
tings, Foreman. 

I 

3 Supreme Court of the District of Columbia. 

i 

Friday, October 23'\ A. D. 1931. 

The Court resumes its session pursuant tp adjournment, 
Mr. Justice Proctor, presiding. 

#***#•• 

Come as well the Attorney of the United States, as the 
defendants in proper person, each according to his recog¬ 
nizance, and the defendants Mostyn, Laflin, apd Grooms by 
their attorney James A. O’Shea, Esquire, apd the defend¬ 
ant Burroughs by his attorney Frank Kelly,!Esquire; and 
thereupon each of the defendants being arraigned upon the 
indictment the reading whereof he specifically waives, 
pleads not guilty thereto, and for trial puts himself upon 
the country and the Attorney of the United States doth the 
like; whereupon the defendants are granted leave within 
two (2) days to withdraw said pleas and demur to, or move 
to quash the said indictment, or otherwise plead as they 
may be advised. 

Wednesday, November 25", A. D. 1931. 

I 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor, presiding. 

I 

# # # « * • i • 

I 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was placed in tlje custody of 
the United States Marshal on the 23rd day of November, 
1931; whereupon the said jury upon their oath say that the 
defendants, Mostyn and Laflin are each not guilty as to the 
first count of the indictment and guilty as tp the second 
count of the indictment, and that the defendants, 
Burroughs and Grooms are each not guilty; and 
thereupon upon motion of the defendants, Mostyn 


4 



4 


JAMES A. MOSTYN ET AL. VS. UNITED STATES. 


and Laflin, by their attorneys, the said jury are polled and 
each and every member thereof upon his oath says that 
each of the defendants, Mostyn and Laflin is guilty as to the 
second count of the indictment; whereupon it is considered 
by the Court that the defendants, Burroughs and Grooms, 
go thereof without day. 

Motion for New Trial. 

Filed December 1,1931. 
#*###*# 

Now comes the defendants, by their attorneys, and move 
the Court to grant a new trial in the above entitled cause 
for the following among other reasons: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evi¬ 
dence. 

3. The verdict was contrary to law. 

4. The Court erred in admitting evidence contrary to 
law. 

5. The Court erred in refusing to admit evidence con¬ 
trary to law. 

6. The Court erred in charging the jury. 

7. For other reasons apparent to the Court. 

JAMES A. O'SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 
Attorneys for Defendants. 

Service of copy acknowledged this 1st day of De- 
5 cember, A. D., 1931. 

LEO A. ROVER. 

A. 

Supreme Court of the District of Columbia. 

Monday, January 4", A. D. 1932. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendants in proper person, each according to his recog- 
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nizance and by their attorney James A. O’Shea, Esquire; 
and thereupon the defendants’ motion for a new trial com¬ 
ing on to be heard, after argument by the cotinsel, is by the 
Court overruled, to which action of the Coqrt the defend¬ 
ants by their attorney pray an exception Which is noted; 
whereupon it is demanded of each defendant what further 
he has to say why the sentence of the law should not be 
pronounced against him, and he says nothing except as he 
has already said; 'whereupon it is considered by the Court 
that for his said offense each defendant be imprisoned in 
the Washington Asylum and Jail for the per od of One (1) 
year, to take effect from and including the dalje of arrival of 
said defendant at said Asylum and Jail and each defend¬ 
ant pay a fine of $500.00; and thereupon eacli defendant by 
his attorney notes an appeal to the Court of Appeals of the 
District of Columbia, from the judgment ofi the Court in 
this case; whereupon the Court fixes the amount of bond 
for costs on appeal for each defendant at pne Hundred 
Dollars or Fifty Dollars in cash, and the bond for 

6 the appearance of each defendant at pne Thousand 
Dollars; whereupon each defendant enters into a 

recognizance in the sum of One Thousand Dollars with 
Milton S. Kronheim as surety, to forthwith surrender him¬ 
self to the custody of the Marshal of the District to be dealt 
with and proceeded against according to law in case the 
judgment appealed from shall be affirmed, cjr the appeal 
for any cause dismissed, or the judgment be reversed and a 
new trial ordered, or if the said defendants depart the 
Court without leave. 

Memoranda. 

January 26,1932.—Time for filing and submitting Bill of 
Exceptions extended from day to day to and including Feb¬ 
ruary 17,1932. 

January 27, 1932.—Cost bond on appeal approved and 
filed. 

February 17,1932.—Bill of Exceptions filed. 

i 

7 Defendants 9 Assignments of Err of. 

Filed May 14, 1932. 

! 

Now come the defendants, James A. Mostyn gnd William 
R. Laflin, by their attorneys, and assign for review to the 
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Court of Appeals of the District of Columbia, on appeal 
in the above entitled cause, the following errors committed 
by the Court: 

1. The Court erred in permitting the witness, Captain 
William E. Holmes to state that only three citizens were 
allowed to see Harker from the time he was brought into 
the station until eight o’clock Saturday night. 

2. The Court erred in refusing counsel for the defendant 
to ask the witness, Philmore Sanford, if Marshall did not 
pick him out by the particular mark of his clothing. 

3. The Court erred in refusing to allow counsel for the 
defendant to question the witness, Charles E. Sanford, as 
to what Harker paid for room in the witness’s bakery, and 
as to the allowance of money to Harker by witness. 

4. The Court erred in refusing to permit counsel for the 
defendant to inquire of the witness, Charles E. Sanford, 
if he didn’t, in a conversation with the defendant, Mostyn, 
state that Harker was broke and didn’t have a dime. 

5. The Court erred in refusing to permit counsel the 
right to inquire of the witness, George E. Price, as to 
whether Harker had given him money. 

6. The Court erred in refusing to permit counsel to in¬ 
quire of the witness, George E. Price, if he didn’t know, 
before he took money from Harker, whether Harker had 

been broke or not. 

8 7. The Court erred in refusing to allow counsel 

to refer to the witness, Edmond R. Donaldson, as 
“Mr. Microanalyst”. 

8. The Court erred in permitting in evidence the suit, 
^hirt, hat, and three pieces of clothing from the clothing 
of the witness, Harker. 

9. The Coilrt erred in refusing to permit counsel to ask 
the witness, Dr. H. Watson Moffatt, if Mr. Hawken, attor¬ 
ney for the witness, Harker, did not represent him in a 
proceeding involving an abortion which was ignored by the 
Grand Jury, for the purpose of showing witness’s interest 
in the case. 

10. The Court erred in permitting in evidence a picture 
showing the back of Harker, upon the ground that it was 
not a true representation. 

11. The Court erred in overruling the Motion for a Di¬ 
rected Verdict on behalf of the defendants as to both 
counts of the indictment. 
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12. The Court erred in permitting the District Attorney 
to ask the witness, Francis X. Fitzgerald, wjio testified for 
the defendants, if he did not make a different statement 
to the Department of Justice when the witness was not per¬ 
mitted to see the statement from which the District Attor¬ 
ney was reading. 

13. The Court erred in permitting the District Attorney 
to ask the witness, Francis X. Fitzgerald, if he did not say 
in the statement to the Department of Justicd that Harker’s 
eye was badly discolored. 

14. The Court erred in refusing to allow the witness 
James H. Lee to testify as to what the custom was in the 
Police Department with respect to the taking of clothing 
from prisoners supposed to have been purchased with 
stolen money. 

15. The Court erred in refusing defendants’ prayer 

No. 9. | 

16. The Court erred in refusing defendants’ prayer 

No. 10. j 

17. The Court erred in granting, on behalf of the Gov¬ 
ernment, Prayer Number One. 

9 18. The Court erred in granting, on behalf of the 

Government, Prayer Number Two. 

19. The Court erred in granting, on behalf of the Gov¬ 
ernment, Prayer Number Three. 

20. The Court erred in granting on behalf of the Gov¬ 
ernment, Prayer Number Six. 

21. The Court erred in its Charge to the 
defined what was meant by an agreement. 

22. The Court erred in charging the jury 
was an agreement to beat Harker, any of the defendants 
would be guilty whether he was actually present, personally 
present, at the particular time the beating occurred or not. 

23. The Court erred in charging the jury t^at they need 
not find the particular defendant gave actua} physical as¬ 
sistance to Mostyn in the making of the assault but it was 
sufficient if there was an understanding to cooperate with 
Mostyn and lend him encouragement in carrying out the 
unlawful assault. 

24. The Court erred in charging the jury as follows: 

4 4 If the defendant about whom inquiry is being made 
was present while the assault was being cotnmitted, did 
they do anything to prevent that assault?” 


jury when it 
that if there 
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25. The Court erred in charging the jury that it was 
enough if the defendant were in concert to cooperate and 
give assistance if necessary, to lend encouragement in 
carrying out the unlawful assault. 

26. The Court erred in telling the jury that the criminal 
record of the witness, Harker, was to be considered in the 
light of the other circumstances in the case. 

27. The Court erred in charging the jury again after 
they had reported failure to agree. 

28. The Court erred in sentencing and passing judgment 
on the defendants. 

10 JAMES A. O’SHEA, 

JOHN H. BURNETT, 

ALFRED GOLDSTEIN, 

Attorneys for Defendants, 

402 6th Street N. W. 

Service acknowledged this 14th day of May, 1932. 

LEO A. ROVER, 

U. S. Atty. 

J. C. C. 

Supreme Court of the District of Columbia. 

Tuesday, May 17", A. D. 1932. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Proctor, Presiding. 

• *#••** 

Now comes here the defendants by their attorneys 
Messrs. James A. O’Shea and John H. Burnett and pray 
the Court to sign, and make a part of the record his Bill 
of Exceptions taken during the trial of the case, which is 
accordingly done. 

11 Designation of Record . 

Filed January 29, 1932. 

The clerk will please make up the record for the Court 
of Appeals to consist of the following: 

1. The indictment. 

2. The plea. 
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3. The verdict of the jury. 

4. The motion for new trial. 

5. The overruling of the motion for new trial. Excep¬ 
tion thereto. 

6. The sentence of the Court. 

7. Appeal noted. 

8. Cost bond. 

9. Bill of exceptions submitted and signed. 

10. Bill of exceptions. 

11. Assignments of error. 

12. This designation of record. 

JAMES A. O’SHEA, 

JOHN H. BURKETT, 
ALFRED GOLDSTEIN, 
Attorneys for defendants. 

Service of copy acknowledged this 29 day of Jany., A. D. 
1932. 

LEO A. RCpVER, 

U. S. Attorney for District of Columbia. 

12 Supreme Court of the District of Colombia. 

United States of America, 

District of Columbia , ss: 

i 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify tljie foregoing 
pages numbered from 1 to 11, both inclusive, Ito be a true 
and correct transcript of the record, according ^o directions 


part of this 
!s. James A. 


of counsel herein filed, copy of which is made 
transcript, in the case of the United States v 
Mostyn et al., Criminal No. 51163, as the sa|me remains 
upon the files and of record in said Court. | 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of May, 1932. 

[Seal Supreme Court of the District of Colombia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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13 In the Supreme Court of the District of Columbia, 

Holding a Criminal Court. 

Criminal. Number 51163. 

United States of America 


vs. 

James A. Mostyn, William Laflin, et al., Defendants. 

Defendants’ Bill of Exceptions. 

This cause coming on for trial before the Honorable 
James M. Proctor, associate justice of the Supreme Court 
of the District of Columbia, and a jury on the 16th, 17th, 
18th, 19th, 20th, 23d and 24th of November, 1931, the United 
States being represented by Leo A. Rover, United States 
Attorney for the District of Columbia; the defendants 
Mostyn, Laflin and Grooms by Messrs. James A. O’Shea 
and John H. Burnett and the defendant Burroughs by 
Frank J. Kelly, Esquire, the following proceedings were 
had. 

That a jury was impaneled and sworn to try the issues 
of the case. 

And thereupon to maintain the issues on its part joined, 
the United States called one Walter S. Rice, who testified 
substantially as follows: That he is a photographer from 
the Bureau of Standards operated by the United States 
Government; that he could identify the positives of photo¬ 
graphs made by witness of Number One Police Precinct; 
that the positives are from the negatives witness made. 
That these photographs were then and thereupon offered 
and received in evidence. That witness also recently took 
a picture of the rear of No. 727 — Capitol Street in an alley 
in the rear of the Post Office Visible Lunch which was also 
offered and received in evidence. 

That then and thereupon, to further maintain the issues 
on its part joined, the United States called one Cap- 
14 tain William E. Holmes, who testified substantially 
as follows: 
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That he was captain of Number One Precinct on the 21st 
and 22d of August. Witness thereupon was handed the pho¬ 
tographs offered in evidence and identified the v arious rooms 
and the cell depicted on said photographs. That then and 
thereupon witness identified a book that was handed him 
as an Arrest Book also known as the police blotter; that 
the said book was kept at Number One Precinct on the 22d 
of August; that he sees the Number 2129 on said book but 
does not know in whose handwriting the sam^ is in; that 
on the night in question an officer by the name of Withers 
was the station clerk on duty; that the first tin^e he saw the 
words G. J. and Grand Jury on the book was vfhen he got a 
summons from the Criminal Court to bring the lf>ook and that 
was on November 8th; that he also saw in pencjil writing on 
the said book the words 44 nothing in and nothing out” which 
in police parlance means that not anybody could come in to 
see the prisoner; his lawyer could be called and see him and 
his relatives go back to see the prisoner with oi^e of the offi¬ 
cers but not talk over the case; his recollectioh is that the 
pencil writing was 44 No messages in or out”, which in police 
parlance means that nothing was to go out to tne public, to 
everybody; the understanding is that any time a prisoner 
wants his lawyer called it has to be done and if relatives 
come to the station house they are supposed to take them 
back to the cell room but not to talk over the case; witness 
remembers Mrs. Harker coming to the police station at 
about 4 o’clock Saturday, August 22d, but she did not ask 
permission to see her son; that then and thereupon the wit¬ 
ness was permitted to state over the objectioij and excep¬ 
tion of counsel for defendant that outside of t^ie police of¬ 
ficers only three citizens were allowed to see Harker from 
the time he was brought into the station until 8 o’clock 
Saturday night and that those three citizens were the pro¬ 
prietors of the lunch room that was supposed to have been 
broken into. That then and thereupon the arrest book was 
offered and received in evidence but the rest of it with re¬ 
spect to the notation no messages in or out was not received 
in evidence. 

15 Cross-examination: 

That if the defendant Harker wanted to see aj reporter he 
could have seen them by order of the Commissioners. 


12 


JAMES A. MOSTYN ET AL. VS. UNITED STATES. 


By the Court : 

That the photographs show the precinct to be in the same 
condition as on August 22d with the exception of the ser¬ 
geant’s room; there were some parts taken away by the 
Department of Justice and the desk was over near the win¬ 
dow and was moved back to the wall. That then and there¬ 
upon the blotter was read to the jury. 

That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called one John S. Privott, 
who testified substantially as follows: 

That he is a barber employed at Millers’ Barber shop at 
211 Sixth Street Northwest; that on Friday, August 21st, 
he gave Harker a haircut, shave, shampoo, massage and 
tonic on his hair; that Harker’s face, head and ears were in 
a normal physical condition and that there were no scars 
or bruises on either eye and no bruises, disfigurations, dis¬ 
colorations or scars around his neck or shoulders; that he 
saw Harker on the Sunday or Monday following; he no¬ 
ticed he had a black eye; he did not notice his ear or head. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Philmore 
Sanford, who testified substantially as follows: 

That he is in the bakery business located at 701 North 
Capitol Street, Sandies Bakery; that during the month of 
August, James H. Harker worked for him as a packer; 
that on Friday, August 21st, Harker worked from 3:30 p. m. 
to 11:00 p. m. and that witness saw Harker off and on around 
the bakery between those hours, and the condition of his 
face, eye and ear were all right; he did not notice any bruises 
of any sort on his eye; he saw Harker on the next day, 
Saturday; he was brought in around 1 o’clock A. M. by 
Officer Burroughs and the night-watchman Fitzgerald and 
Burroughs asked witness ’ brother if Harker worked there; 
that there was no difference in the condition of his face then 
from the time he went off work; he did not notice if he had 
a black eye. 

16 Cross-examination: 

That Harker was under the influence of liquor when he 
came to work that afternoon; that he noticed he was under 
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the influence the same way he noticed all other men 

17 when they are drinking; after Harker got through 
work in the afternoon the next time witness saw him 

was one o ’clock when he was with Officer Burroughs and he 
was dressed fairly well; he had on a panama hat and wit¬ 
ness thinks he had on a brown suit; at that time a Mr. Boy 
Marshall identified Harker as the man he saw in front of the 
P. 0. Restaurant the night of the robbery; I 

‘ 4 Q. And when he came back what took plade ? A. Officer 
Burroughs asked him could he identify this man. 

“Q. All right; keep your voice up, please. And what did 
he say? A. Officer Burroughs asked him coi^ld he identify 
the man. 

“Q. Asked Mr. Marshall could he identify the man, and 
then what ? A. And he says, ‘ ‘ Yes, I could. TJiat is the man 
1 saw in front of the P. 0. Restaurant. ’ ’ | 

“Q. Did he say when? A. Yes, he said when. 

“Q. Well, tell the jury about it, please. I want them to 
get it all. A. He said the night of the robbery he was the 
man. 1 

“Q. This was the man he saw around the palace there, is 
that correct? A. Yes. j 

“Q. And did he pick him out by any particular mark of 
clothing ? I 

“Mr. Rover: If your Honor please, I think w^ are drifting 
far afield here. I submit it to your Honor’s judgment. 

“The Court: Yes, I think we are going too far. We are 
going off into collateral issues. ! 

‘ 4 Mr. 0 ’Shea: I am not going into collateral (issues, but I 
am testing this man’s recollection of what took) place. Mr. 
Rover has asked him and he told Mr. Rover wh4t took place 
between Mr. Burroughs and Mr. Fitzgerald a4d this man. 
Now, he didn’t say a word about this othejr man being 

18 there until I developed it on cross examination. He 
should have told it in chief. 

“The Court: Very well, but Mr. Rover did iot ask him 
about that at all. 

“Mr. O’Shea: We are entitled to the whole conversation 
there, I submit most respectfully, your Honor. 

“The Court: If I recall the Government’s testimony in 
chief, it went to the physical condition of this 
may cross-examine on that subject. I do not 
am wrong counsel can correct me—I do not 
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Rover went into the conversations between these parties 
at all. 

“Mr. O’Shea: Oh, yes, he did, when Mr. Burroughs came 
back, when he asked him about the- 

“Mr. Rover: What was the conversation as to whether he 
worked there or not? 

“Mr. O’Shea: Surely, absolutely; certainly. I want the 
whole conversation. This witness said he was icing cakes 
on G Street when he came back, and he came back with 
Burroughs and he never said a word about Marshall until 
I pulled it out on cross examination. * * * 

“The Court: As I understood that conversation, it was 
simply this, that Harker was brought to the bakery by Bur¬ 
roughs and Fitzgerald and Burroughs asked this gentleman 
if he worked there, if Harker worked there, and he said he 
did. That was when they first came. If you are going into 
the time when they came the second time, I do not recall 
there was any conversation brought out with reference to 
that second visit of Burroughs and Fitzgerald. 

“Mr. Rover: That is my recollection of it, your Honor, 
the second time I did not ask him about any conversation 
at all. 

4 4 The Court: I will sustain the objection. 

44 Mr. O’Shea: Very well, your Honor; permit me the ex¬ 
ception, then, upon the ground that I am testing his recollec¬ 
tion and I am entitled to all that took place there.” 

That then and thereupon the Court refused to per- 
19 mit counsel for defendants to ask witness if Marshall 
did not pick him out by a particular mark of clothing 
and defendants noted an exception on the ground that he was 
testing witness’ recollection and that he was entitled to all 
that took place there; witness then testified that at that time 
Harker was drinking and witness did not notice the condition 
of his eyes and never noticed if his face was swollen that 
he did not look for that. 

That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called one Dewey Stewart, 
who testified substantially as follows: 

That he is an apprentice baker at Sandies Bakery; that he 
saw Harker on Friday, August 21st between 4 o’clock in the 
afternoon and 2 o’clock the next morning and his face was 
normal; Harker -worked right along with me and there were 
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no marks or scars or bruises on any part pi his face or 
head; that he saw Harker in the early morning hours of 
Saturday, August 22d and his face was still normal; witness 
saw Harker about a half a minute before he wis taken away; 
that he noticed that Harker had been drinking some. 

Cross-examination: ! 


That the fact he saw Harker was drunk or under the in¬ 
fluence of liquor he did not see anything in him that was 
abnormal; he was dressed in brown suit, panaijna hat, brown 
tie and brown pair of shoes that night and oil the morning 
when he came to work he was in working clothes. That he 
didn’t see anything wrong with Harker’s eyes; that he was 
working with Harker all day and that his eyes ^.nd face were 
not swollen. That witness has not talked to anybody about 
the case but Mr. Rover. 


20 Redirect examination: 

That he made a statement to the Department of Justice 
agents. 

! 

Recross-examination: | 

That the reason he didn’t say he had talked to anybody 
but Mr. Rover he didn’t think the Department of Justice 
agents should be considered in his talking and that he had 
not been given a chance to answer. That then and there¬ 
upon the following occurred: 

“By Mr. O’Shea: 

I 

“Q. I will again repeat the question, not thaf; particular 
question, but this one: I again ask you why it Was, when I 
asked you if you talked to anybody about this case, that you 
said you did not talk to anybody but Mr. Rov^r about it? 
Why didn’t you tell me you had talked to the Department of 
Justice people about this case? A. I was going to but you 
didn’t give me time. ! 

“Q. I stopped didn’t I? ! 

“ Mr. Rover. I object. j 

“The Court: Well, I do not think that is proper. 

“A. You asked me another question. 

“Q. You say I didn’t give you a chance to answer it? 
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A. Just as soon as I answered that question you asked me 
another. 

“Q. What was the last question I asked you before that? 

“The Court: I do not think that is proper. 

“Mr. O’Shea: I object to your Honor not allowing me to 
question the witness any further. 

“The Court: I ruled against you on that point, as I do 
not think that is proper, but I have not refused you per¬ 
mission to ask him further questions.” 

“Mr. O’Shea: The question is, when I asked him 

21 and he answered nobody else, I wanted to know what 
was the last question I put to him before he claims I 

refused him to answer further. 

“The Court: I say, I do not think that is a proper ques¬ 
tion. 

“Mr. O’Shea: Very well, your Honor, May I reserve an 
exception to your ruling? 

“The Court: Certainly.” 

That then and thereupon the Government, to further 

maintain the issues on its part joined, called one Charles E. 

Sanford, who testified substantially as follows: 

That he is half owner of Sandies Bakery with his brother 

Philmore. That he observed Harker’s face on Fridav Au- 

* 

gust 21st, and it was normal; Harker’s head was normal 
and there were no marks or scars or bruises on it; that 
there was no difference between his face and head at one- 
thirty Saturday morning and his face and head on Friday 
between 3:00 p. m. and 11:00 p. m.; that he observed Harker 
had been drinking some that day; that he observed him 
around 1:30 Saturday morning and it was still normal; that 
the next morning he went to the police precinct with 
Harker’s mother; that they did not see Harker; that he 
saw Harker in his home Sunday morning after he was con¬ 
fined and he had a black eye and his ear was swollen and he 
showed witness some bruises on his shoulder some stripes 
and scratches on his leg on his shin. 

Cross-examination: 

That Harker’s salary was $18.00 a week and he was given 
a room at 700 North Capitol street; that over the 

22 objection and exception of counsel for defendants 
the court sustained an objection to the question as to 
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what Harker was to pay for the room at tljie end of the 
week; exception was noted by counsel for defendant to the 
Court’s refusal to allow witness to answer if fie did not ad¬ 
vance Harker money from time to time so that he might 
get something to eat; witness then testified that Harker 
was a packer; that he was drinking on the d^y he came to 
work and “I never noticed any swelling or iny abnormal 
condition of his face and I didn’t notice anything wrong 
with him”; that at the time he was brought iri by Mr. Bur¬ 
roughs and Fitzgerald he didn’t take any mdre particular 
attention to him than he did earlier in the day. That he 
had read in the newspapers about his arresst and treat¬ 
ment before he saw Harker. 

Redirect examination: 

Harker’s eye was swollen and black on Stinday and it 
was not on Friday night and Saturday morning. That he 
saw the defendant Mostyn on Saturday night and he gave 
him Harker’s clothes; that he gave him a pair of pants and 
sweater and a white shirt with a sport collar; that they 
were blue pants and not his working pants. That Mostyn 
had said he wanted the clothes. 

Recross examination: 

That Mostyn said he was from the police station and 
wanted some of Harker’s clothes they were holding the 
clothes he was arrested in. That then and thereupon coun¬ 
sel for defendant noted an exception to the Court’s refusal 
to allow witness to answer the following question: 

“Q. Now did you make any statement to Mr. Mostyn in 
that conversation about Harker being broke and didn’t 
have a dime.” 

l 

Counsel for defendants stated at the bench that the pur¬ 
pose of the question was to show the jury the (Conversation 
and to show that this man was broke and did not have a 
nickel, and to show when it comes to the cross-examination 

of him the motive that he had of entering the place 
23 and robbing it. 

The Court: I will sustain the objection. 

2—5693a 
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Mr. O’Shea: All right; exception, and he may be im¬ 
peached upon it. Put that in there too please. 

Thereupon counsel withdrew from the bench and the trial 
was resumed as follows: 

Then and thereupon the Government to further maintain 
the issues on its part joined called one Raymond Weedon, 
who testified substantially as follows: 

That he was employed at Sandies Bakery on the 21 and 
22 of August, this year, that he knows a boy that worked 
there by the name of James Harker; that on Friday, 
August 21, he saw Harker from 8 o’clock to 11 at night; and 
noticed that he was drinking a little at that time; that he 
noticed the condition of his face and there were no marks 
or bruises on it that he could see; had no black eye; that 
after the time of 11 o’clock officer Burroughs and night 
watchman Francis were gathered around and at that time 
there was no difference between his eye and face, the first 
time that Burroughs and Fitzgerald came, and the second 
time when they arrested him than there was earlier in the 
evening.” 

Cross-examination: 

That he noticed Harker was drinking a little by talking 
and laughing a lot; that he worked right along side of him 
and he never paid any particular attention to his eye or 
ear; that he saw him on the following night and the upper 
and lower parts of his eye were black; couldn’t recall the 
kind of clothes he had on. 

The Government, to further maintain the issues on its 
part joined, called one George G. Price, who testified sub¬ 
stantially as follows: 

That he is manager of a little lunch room at Sixth and 
Pennsylvania Avenue that he has known a young 
24 man by the name of James A. Harker; that he re¬ 
membered seeing Harker during the morning of 
Friday, August 21; that Harker had been drinking; that he 
had bought Harker some clothes between two and three on 
Friday evening; that he took him to work at four o’clock on 
Friday and his face and eye was al- right as far as witness 
could see; that he saw Harker again that night, Friday 
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night, about eleven o’clock; that he left him at one o’clock 
in front of the bakery on North Capitol street; his face and 
eye were perfectly all right; that he did not have any fights 
while he was riding around with witness; that he and 
Harker had something to drink and he left! Harker with 
half a pint; that he next saw Harker aboutj eight o’clock 
Saturday night over on New Jersey Avenup and his face 
was swollen and bruised and he had a black pye. 

Cross-examination: 


When he met Harker at the station hous^ there was a 
man there by the name of Irving Lichtenberg j the first time 
he saw Harker on Friday morning was abou|: twenty min¬ 
utes to seven at the Atlas Hotel at Sixth and Pennsylvania 
Avenue with a man by the name of Curtin that Harker had 
on dirty white pants and a white shirt; that he saw him in 
the hall way on the fifth floor near his room. 

That then and thereupon counsel for the defendants 
sought to find out whether Harker gave any money to the 
witness and the Court refused to permit thip and an ob¬ 
jection was noted for the defendants. 

That then and thereupon counsel for thje defendant- 
sought to show that the witness bought som^ clothes for 
Harker which the Court refused to allow him to do and an 
exception was noted. 

That then and thereupon the following occurred: 

“Mr. O’Shea: Yes, I will stand upon the question what 
took place there at that time when you met Harker in the 
morning at 6:40 in the Atlas Hotel when he was in com¬ 
pany with this other man. 

“Mr. Rover: I object—what took plate. 

25 44 The Court: Objection sustained. 

44 Mr. O’Shea: And permit me the exception upon 
the ground it tests his recollection and furthermore upon 
the ground that I am entitled to all that took place there, 
that matter having been introduced, the subject matter 
having been opened up by Mr. Rover.” 

That he went to the station house to see Mr. Mostyn 
about paying back some money he borrowed from Harker; 
that he didn’t see Mostyn at the station house; saw Mostyn 
at the hotel; that Mostyn told him he would have to pay the 
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money back that night because he said he thought it was 
taken from the lunch room at 727 North Capitol street by 
Harker; that witness went to station house to tell Mostyn 
that he could not pay the money back because he had dis¬ 
posed of it. That later on during the day he received $34.00 
from Harker; that he saw Harker with a roll of money, of 
tens and fives; that witness told Mostyn if Harker was con¬ 
victed he would pay the money to them. 

That then and thereupon the following occurred: 

“Mr. O’Shea: Have you ever paid the money back? 
Answer. No. 

“Mr. O’Shea: Don’t answer this now, please. Did you 
know before you took the money from Harker whether he 
was broke or not? 

“Mr. Rovei*: I object, may it please your Honor. I think 
that is going too far afield. 

“The Court: Objection sustained. 

“Mr. Burnett: It shows guilty knowledge, if the Court 
please. 

“The Court: But we are not trying the accusation 
against Harker for stealing money or against this man for 
receiving it. 

“Mr. Burnett: No, sir. 

“The Court: And I am not going to allow this case to be 
diverted into that channel. 

“Mr. Burnett: No, not at all, but it goes on this question 
of bias. You see, in the offense of receiving stolen prop¬ 
erty a guilty knowledge must be shown. 

26 “The Court: I understand that, but we are not 
trying the case of receiving stolen property. 

“Mr. Burnett: We just offer it simply to show a guilty 
knowledge to make the crime of receiving stolen property 
and to show this man’s bias is now complete. 

“The Court: I sustain the objection. 

“Mr. Burnett: Reserve us an exception.” 

That Harker’s physical condition was such at that time 
on account of intoxication that witness thought it best later 
on in the day to take him for the purpose of buying clothes; 
that at this twenty minutes of seven in the morning Harker 
needed a shave and he was dirty; his face may have been 
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bloated a little from drinking; that he would not know 
whether his eyes were black or whether thev were red or 
what color they were. 

Redirect examination: 

That he got $74.00 from Harker altogether that Friday; 
that he borrowed the $40.00 from Harker; ^he $34.00 was 
spent for Harker’s clothes. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called Joseph E. Sab- 
bagh, who testified substantially as follows: 

That witness Sabbagh saw Harker early Saturday morn¬ 
ing, August 22nd and that there was nothing wrong with 
the condition of his face and eye and there were no marks 
or bruises or black eyes; that they saw Harder on the 21 
and 22 of August; that they did not notice any marks or 
bruises on him; that he had been drinking; that they did 
not pay any particular attention to his eye lid!. 

That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called Morrisbn L. Sanford 


who testified substantially as follows: 

That he saw Harker after two o ’clock on the morning of 
August 22nd, when the police brought him to the bakery 
and that there were no marks or bruises or {black eyes. 

I 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called Linwood 
27 L. Sanford, who testified substantially as follows: 

That he is employed at Sandies Bakery; witness 
saw Harker in the rear of the bakery earjly Saturday 
morning, August 22nd, and that he had r\o marks or 


bruises on his face or head; that he saw him a little later 
the same morning when the officers took hiijn away and 
again he had no marks or bruises of any sort on him. 

Cross-examination: 

That he notice- he had been drinking from his talk, etc. 

That then and thereupon the Government, to fur¬ 
ther maintain the issues on its part joined, called one 


28 
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James H. Harker, who testified substantially as follows: 

That in 1927 he was sentenced to a year in jail, three 
sentences of a year each to run concurrently; that on the 
night before Friday, August 21 he had a few drinks; that 
early Friday morning he went to the barber shop after 
registering at the Atlas Hotel; he came back to hotel and 
went to a clothing store and bought a shirt, suit, tie and 
handkerchief and hat; witness identified outside shirt and 
gauze undershirt as the shirts which he wore at the time 
of his arrest; that on this Friday he was living in a room 
over top of the bakery at 701 North Capitol street; that 
after work he went to a bootleg joint where he met Price; 
that he drank a pint with Price; when he came back from 
the bootlegging place he turned through an alley that runs 
north and south between G and H which runs behind the 
Post Office Visible Lunch and also Sandies Bakery; that 
he was coming through the alley and had stopped to uri¬ 
nate ; that he was taking another drink and was putting the 
bottle in his pocket when Fitzgerald grabbed witness; that 
Burroughs and Fitzgerald took him back to the Bakery to 
be identified; that later that Saturday Burroughs came back 
with a man from the bakery and Burroughs told witness 
they wanted him at headquarters; that he w T as taken to No. 
1 Precinct which was old Number 6. 

That then and thereupon the witness Harker was excused 
and the Government, to further maintain the issues on its 
part joined, called one Edwin R. Donaldson, who testified 
substantially as follows: 

That he is the Microanalyst of the District Health De¬ 
partment; that he graduated in chemistry from the Brad- 
ford-Durfee School, Fall River, Massachusetts, that he has 
had two years experience in investigating and analyzing 
stains on clothing or other objects, and that he has been 
doing such work with the District Government for 

29 one year and that previous to that he worked as an 
associate at the Bureau of Standards in the identifi¬ 
cation of stains. That he is able upon examination of stains 

to determine what the substance was that caused the 

30 stain; witness thereupon identified the shirt as given 
him by Charles Boland investigator of the Depart¬ 
ment of Justice and fit the pieces that had been cut leaving 
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the holes in said shirt; that the stains on the two pieces cut 
from the shirt were human blood: witness al^o identified a 
piece of cloth cut from the undershirt as haying stains of 
human blood upon it. 


Cross-examination: 

That he didn’t measure the stains; that as to the defini¬ 
tion of the word coagulant he wouldn’t say; that he would 
say it is the property of a substance to coagulite; that then 
and thereupon counsel for defendant took an exception to 
the court refusing the defendant the right t(j address the 
witness as “Mr. Microan-lyst” and counsel also took excep¬ 
tion to the Court’s statement that counsel’s questions 
should not carry with it anything that may be discourteous 
to the witness as it was the Court’s duty to prptect the wit¬ 
ness; that the substance witness took from thp shirt was a 
coagulum; that witness could not tell of how lon£ a duration; 
that witness does not know if there is such a ^hing as hor¬ 
mones in connection with human blood; that h^ determines 
whether it is human or animal blood by the Process of in¬ 
jecting human bloods into rabbits and obtaining a serum 
and he uses these anti-serums in his test. Th^ stains were 
very numerous on both the shirt and the undershirt. 

That then and thereupon, over the objection and excep¬ 
tion of counsel for defendant, the suit, shirt and three pieces 
of cloth and hat were offered and received in pvidence. 


That then and thereupon the Government recalled James 
H. Harker, who testified substantially as follower 

That at Number 1 Precinct he was charged fvith investi¬ 
gation; that Burroughs and Fitzgerald questioned him 
about a robbery and put him in Cell No. 12; that Captain 
Holmes then said if witness knew anything at(out the rob¬ 
bery he had better come clean or he may have t }0 use force; 
that on Saturday morning he saw Mostyn for the first time 
and he took him into the Sergeant’s room; that| he told wit¬ 
ness to remove his coat as they were goin^ to take his 
31 finger prints; that shortly thereafter Grooms, Laflin 
and Burroughs came in the room; that witness was 
told to sit opposite the desk and Mostyn opened the roller 
top desk and Laflin was in the rear of witness’ chair; that 
witness told Mostyn he did not know anything about the 
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robbery of the lunch room and Mostyn grabbed him by the 
top of his hair and hit witness in the eye and nose and 
Laflin hit him on his arms and in his stomach; that witness 
bled; that Mostyn told witness to remove his vest and shirt 
and he removed them and laid them on the window sill; 
that Grooms and Burroughs questioned witness and Laflin 
would hit him from behind; that after ten or fifteen minutes 
they all left the room; that when they came back Laflin was 
standing behind the chair; Mostyn & Laflin hit him & Laflin 
turned over the chair and Mostyn kicked him; Laflin was 
kicking him; Mostyn and Laflin left and came back in two or 
three minutes and there was a rubber hose and Mostyn said 
if you don’t come clean and tell us what you know we have 

25 or 30 witnesses who seen you break into the place we 
will have to use it on you; that witness told them he don’t 
know anything and Mostyn grabbed him by the hair and 
lashed him across the left shoulder with the rubber hose 
and Laflin hit him with the open palms of his hands and 
turned over his chair and Mostyn hit him with the hose 
while on the floor; that witness was hollering and scream¬ 
ing ; that he was hit 25 or 30 times with the rubber hose; he 
was hitting as hard as he could and Mostyn hit him fifty or 
seventy-five times with his hand while in the room; that 
Laflin hit him about 25 or 50 times; that all four were pres¬ 
ent the whole time; that he admitted the robbery and veri¬ 
fied their questions because he wanted to escape further 
beating; that Mostyn and Laflin kicked him several times; 
that after he had confessed to Mostyn he brought in a piece 
of cash register and made witness handle it as well as a 
screw driver and witness saw his sister on his way back to 
the cell that was the first person of his family he saw after 
the beatings and Mostyn wouldn’t let witness talk to his 
sister; that he saw a Mr. Talbert at the station house before 
he was released; that he saw his attorney Mr. Hawkins while 
he was being released on bond and met Mr. Price on the 
steps outside of the station; that Mr. Buckley was his bonds¬ 
man and went to Police Court to make bond and Mr. 

32 Gladman was in front of Police Court with his mother 
and from Court went to Dr. Moffitt’s office. Witness 
thereupon identified a picture of himself taken at Dr. Mof¬ 
fitt’s and stated that the doctor touched his back. From 
the Doctor’s office witness went to Brown’s Lunch room 
and showed Mr. Brown his back; Mr. Talbert took him in 
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I 

the rear of the lunch room and showed his back to Mr. 
Brown, the counterman and the bus boy. After he got out 
at the station, he went home, he looked in a mirror and saw 
that his left eye was black and blue and purple; was swollen 
and partly closed; that he could not very well see his right 
ear, but he could feel it and it was swollen ijip to twice its 
normal size; that he suffered pain in the ear, ^ould not hear 
out of it and there was a ringing in it; the nb ( xt morning he 
looked at his back in the mirror and could s^e welts on it, 
the whole back was swollen and the arms were swollen. 
Witness was shown a picture of himself an4 testified that 
the condition of his back, when he saw it jn the mirror, 
looked about the same as shown in the picture; that at the 
time he was arrested his eyes, his back and stins were per¬ 
fectly normal; that there were no marks or bruises on his 
back or legs or shins; he had not been in a fi^ht on Friday 
night with anybody; that nobody had hit him up until the 
time Mostyn and Laflin had hit him; that he l|ad been in no 
accidents; had been in no trouble at all; that at no time did 
he either hit or hit at the officers; that he didn’t use any 
profanity or any obscene language at any time to any of the 
officers. 

Cross-examination: j 

■ 

That while he was out on probation for ajconviction of 
joy riding the witness was convicted of grand larceny and 
did a year in jail; that the witness plead guilfty to fourteen 
counts of breaking into telephone boxes in Atlantic City 
and was given probation and his sentence deterred so that 
he could be returned to Washington and awai t his sentence 
there; at the present time he could be brought back to 
Atlantic City to serve time for those fourteen counts; that 
witness did not go into the alley for the purpose of not 
being seen but because it was a sho|t cut to the 
33 bakery; that he had on a brown suit, panama hat 
and black and white sport shoes; that when Bur¬ 
roughs and Fitzgerald saw him and questioned him they 
didn’t say anything about there being no evidence of his 
having urinated; that in the alley they did yot say what 
they had arrested him for; that sometime later Mr. Bur¬ 
roughs came back with a man but this man djd not say he 
had seen witness hanging around 727 the looming pre- 
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ceding; that ;witness was questioned by Burroughs and 
Fitzgerald and two other officers for about ten minutes 
about his whereabouts the day preceeding but he doesn’t 
remember whether he told them he had been at home in 
bed from about 11 o’clock until late that morning; that on 
this second occasion nothing was said about his having 
been seen in the vicinity of the place but they just asked 
him whether he broke into the place and witness denied 
it; witness thinks they did say he was seen to leave the 
vicinity of North Capitol and H streets with this man Cur¬ 
tain. That witness did not state to Mr. Burroughs and 
Mr. Fitzgerald that he was home in bed and had not been 
out the preceeding morning; he didn’t think it was neces¬ 
sary to give an account of his actions; that he didn’t 
34 tell them whether he had registered at the Atlas 
Hotel as he didn’t think it necessary for them to pry 
into his personal affairs; on the second occasion he told the 
officers he had been with Curtain; on the first time they 
didn’t ask whether he had met Curtin at North Capitol and 
H Streets the morning before; that Curtin when he came 
in said he had been to the Atlas Hotel and that he, witness, 
had money; that the last time he went to work at the Sandy 
Bakery he didn’t have any money; that he met Curtin 
early Friday morning at North Capitol and H Streets; 
that during the early hours of the morning of the 21st of 
August he stayed around the bakery for a while and then 
went over to a bootleg joint; that he came through the 
alley and got in a crap game; that he never said he went 
to bed at 11 o’clock; that he met three colored men and 
three white men in the alley with whom he played crap; 
can’t give any of their names; that he had $8.50 with him 
given to him by his sister; that witness never counted the 
money he won in the game it was around $75 or $80; that 
the denominations of the bills were fives, mostly one dollar 
bills; when he met Curtin they went to the Atlas Hotel 
and he had this money with him; that he registered in the 
hotel under the name of Joseph Hancock and.he doesn’t 
know his intention for registering under an assumed name ; 
that he doesn’t recall if he paid for the room in silver; 
that when he went into his room he doesn’t remember if 
he had a lot of this money on the bed and has no knowledge 
if a woman didn’t take considerable of the money from 
him; he doesn’t remember giving Price $40.00; he expects 
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he was so drunk he doesn’t know what he wafe doing but if 
he had broken into the P. 0. Restaurant he would recall 
that; he never found out how this woman came into his 
party; that after he gave the money to Price he doesn’t 
recall if he told him where he had gotten it; he did not tell 
him he got the money at Newport in a gambling house; 
that he didn’t give Curtain any money at all; he gave Price 
money to buy him some clothes; he bought a spit of clothes, 
a handkerchief, and a necktie at Dreyfuss prothers and 
he gave George the whole roll to buy it; he give Mr. Price 
the whole roll but he does not know the exact amount 
35 of money he gave him; that he did not get any 
money back from Price; that after he gave the roll 
to Price he didn’t have a nickel left; he went to the bootleg 
joint on Friday; that early Saturday morning or after 
midnight on Friday he got the liquor at the Atlas Hotel; 
that he doesn’t remember stating in the presence of Officer 
Burroughs and Private Detective Fitzgerald stating that 
he had the suit of clothes for four months; thpt when Cur¬ 
tain came in the room and said “I hope, Billy, I haven’t 
got you in any trouble” he doesn’t recall whether he still 
denied being with him; that he doesn’t remeijiber denying 
he had loaned Price any money; that he denies telling the 
officers that he got $9 from a woman for tJustling or a 
woman was hustling and he got her some business; that 
he does not remember whether the officers told him he was 
not telling the truth but remembers telling piem he had 
been in a crap game in Jackson alley; he doesn’t recall 
saying that he had won the money in a gambling place on 
New York Avenue or that when they said it was a lie 
he said “yes it is a lie. I won it at Newport”; that when 
Curtain came in there he did not call him a G. D. squawker 
and Curtain did not say “Go on Harker, they ha d- got the 
goods on you. You might as well go and do your rap. 
You have done it before.” That as witness sat in the 
sergeant’s room he was facing the desk, it may have been 
east; he was close to the desk; Mr. Mostyn was sitting on 
the desk and Mr. Laflin was behind him; Mr. Burroughs 
was sitting next to witness towards the door and Grooms 
was next to Burroughs; that the third time hte went from 
his cell to the Sergeant’s Room Mostyn took him; that Mr. 
Grooms took his fingerprints; Mostyn opened the desk 
with a key on a broomstick handle; they questioned him 
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for about five minutes about the robbery but he can’t re¬ 
member what they asked him; he didn’t pay any attention 
to the questions; that they left the room two times and be¬ 
fore they left both times they had hit and kicked witness; 
that the hose came from a pigeon hole to the left of the 
desk; it was a corrugate hose, about two feet long and it 
was ruffled and a rather old hose; it was black; that Mostyn 
was the only one who used the hose; a short time after 
they left the room and came back the third time 
36 Mostyn beat witness with the hose; that the hose 
was doubled up; that Mostyn hit him twenty-five or 
thirty times; that he hit him ten or fifteen times while on 
the floor; that Laflin was holding his hands and then he 
let them loose and was hitting him on the ear, arms and 
in the stomach; that Captain Holmes came in before the 
beating and made the statement if you do not come clean 
he would have to use force; that after the beating while 
he was asleep Captain Holmes came in with Mr. Backus 
and Mrs. James and he asked if witness knew them and 
witness said no; Mr. Backus asked me what my intentions 
were in breaking into the place and I told him I was in¬ 
toxicated; ^witness did not deny he had broken into the place 
just said he was intoxicated in order to escape any fur¬ 
ther beating; that Captain Holmes refused to let him have 
a lawyer; that he did not know Dr. Moffitt before this oc- 
cur-ence; that he doesn’t know how the photographers or 
newspaper men happened to be at Dr. Moffitt’s office; at 
the time the pictures were taken Dr. Moffitt was explaining 
to the photographers and he was merely pointing out to 
the photographers; he didn’t say Dr. Moffitt rubbed some¬ 
thing on his back; Mr. Hawken did all the talking; that at 
the time Mostyn was leading witness back to the cell he 
had a key stick in his hand with a little tape on it; it was 
around a foot long; it was black tape; that he didn’t tell 
the officers where the drawer of the cash register could be 
found; he saw a cash register drawer after he had con¬ 
fessed; that he didn’t tell them he had broken into this 
place with a monkey wrench; he did say that it was a 
monkey wrench after they had beat him; he came to the 
conclusion it was best to verify the questions they asked 
after he had been beaten; he told the officers he had shot 
pool in 727 North Capitol Street but did not tell them there 
were three cash registers there; he thinks the drawers of 


JAMES A. MOSTYN ET AL. VS. UNITED STATES. 29 

the cash register were handed him for the purpose of 
putting his finger prints on them; the draweij was a small 
cash register drawer to a small register; that he did not 
tell a Mr. Lichtenberg that he had been on a ^runk and did 
not know how he got the black eye; that in his signed state¬ 
ment to Major Pratt he said there were six men beating 
him; that he didn’t rob this place; 

37 Redirect examination: 


That the crap game incident was close to th{e rear of the 
bakery; they were shooting crap first in thd rear of the 
garage and then in the rear of a vacant house; ^that this was 
the first time he had seen the men he was shooting crap 
with; they used flash lights to illuminate this crap game. 

That then and thereupon the Government^ to further 
maintain the issues on its part joined, called one Mrs. Ade¬ 
laide G. Marcos, who testified substantially as follows: 

That James Harker is her brother; that she! was present 
between 11:30 and 12 o ’clock on Saturday the 22d of August 


at No. 1 Police Precinct; that when she arrived at the sta¬ 
tion on Saturday morning she saw her brother but did not 
see him to talk to; that when she went to the station, there 
was a man at the desk and there was a lady there reporting 
an automobile accident; that she waited around for a while 
and no one asked her what she wanted, she started down 
the hall further to see if she could see someone to find out 
if her brother was there; as she went down th^ hall a little 
further and no one came to ask her what she wanted, she 
saw a man come out of one of the doors on tl^e righthand 
side as you go in and close the door behind hirb; and when 
the man came out of this room there was another man who 
came up to him and was talking to him; during the conver¬ 
sation the first man, whom she afterwards identified as the 
defendant Mostyn, held something black in his hand, which 
he doubled over; these men finished talking, Mostyn went 
back into the room, Mostyn brought her brother out to take 
him down the hall; that she requested to be all owed to see 
her brother and Mostyn told her she could not see him but 
hurried her brother down the hall; that after he had taken 
her brother down the hall, he came back by himself, witness 
asked Mostyn if she might talk to her brother, that Mostyn 
refused her request; that she told Mostyn that the other 
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man was her brother, Mostyn replied that he knew 
38 he was, but that the brother did not want to see her; 

that she again asked him if she could talk to her 
brother and Mostyn told her she could not; she then asked 
permission to see her brother in company with Mostyn and 
Mostyn told her there were to be no incoming messages or 
outgoing messages; that when they brought her brother out 
of this room, he was awfully pale, his shirt was wet and 
there were w’hat looked like red streaks down his shirt; that 
as he went down the hall, he wiped his nose and there ap¬ 
peared what seemed to be red on his hand; that she next 
saw her brother at 11:30 p. m., Saturday, at home; when he 
came in the house his left eye was pretty nearly closed and 
swollen and black and blue; his face was swollen, his right 
ear was all black and blue inside and out and there was a 
lump on the back of his ear; her brother removed his shirt 
and undershirt and she saw from his shoulder down on his 
back long red welts, three or four longer than the others 
and then some shorter welts; that on his arms there were 
one or two black and blue places and a round circle with a 
mark in it on his left arm; that the picture of her brother 
exhibited to her, being Government’s Exhibit for identifica¬ 
tion Number 10, is a fair representation of her brother’s 
back as it looked Saturday night. 

Cross-examination: 

That she doesn’t remember if she saw Capt. Holmes at 
the precinct; that her brother did not say anything to her. 

Redirect examination: 

That from the room that Mostyn came out she heard a 
sound like a groan a sort of moan. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Milton 
Bailey, who testified substantially as follows: 

That on August 21st and 22d he was a bellhop at the 
Atlas Hotel; on Saturday night on August 22nd at seven 
o ’clock; that when Mostyn first took him in the station that 
night, he took his coat off and got an instrument; that the 
instrument was flexible; that Mostyn took him back to the 
cell where Harker was and asked if he was the boy that 
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knew anything about the woman in his room; that he 
noticed Harker’s eye was black and he was kiijda trembling. 

39 Cross-examination: 

When Harker checked in hotel there was someone with 
him but witness doesn’t know his name. 

40 That then and thereupon the Government, to fur¬ 
ther maintain the issues on its part joined, called one 

Ralph A. Talbert, who testified substantially as follows: 

That he is a friend of the Harker family and is employed 
by the Washington Gas Light Company; that l^e saw Harker 
on Saturday night, August 22nd, between eight and nine 
o’clock; at Number 1 Precinct and his face was swollen; 
one eye was black and his ear was black; later that night 
he met Harker at a lunch room on D Street between 9th 
and 10th and his back had some discolored welts on one 
shoulder and one side; he hasn’t any idea how many there 
were. 

: I 

Cross-examination: 

That after he had seen Detective Sweeney dnd found out 
where Harker was he had no trouble in seeing him at the 
precinct; that an officer went back with him t(j) the cell and 
did not prevent witness from talking to Harder; that the 
upper portion and part of the lower portioii of eye was 
swollen. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Patrick 
J. Haltigan, Jr., who testified substantially as follows: 

That he is a Deputy Clerk of the Police Ciurt; that he 
recalls seeing Harker in his office on the niglkt of August 
22d with his attorney S. McComas Hawken; his eye was 
badly bruised, swollen, discolored; that when he signed the 
bond he did not lift his right arm. 

Cross-examination: 

Witness does not have the bond but Harder wrote so 
witness could read it. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Harry 
E. Gladman, who testified substantially as follows: 
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That he is in the real estate business and knows Harker; 
that he employed attorney Hawken; he saw Harker in Mr. 
Haltigan’s Office and his left eye seemed to be in a rather 
bruised condition and his right ear seemed to be a 
41 little bit swollen; that he saw Harker in Dr. Moffitt’s 
office when he stripped to the waist and there were 
several little kinda red stripes on his shoulder and back. 

Cross-examination: 

Dr. Moffitt was not his doctor, Mr. Hawken arranged that; 
someone called the newspapermen, either Mr. Hawken or 
Dr. Moffitt; the discoloration of the eye was the upper por¬ 
tion of it and on the back was just little red stripes, little 
red marks. 

That then and thereupon the Government, to further main¬ 
tain the issues on its part joined, called one Dr. H. Watson 
Moffitt, who testified substantially as follows: 

That he has been practicing medicine in the District of 
Columbia for twenty-four years; that he was Superintendent 
of Casualty Hospital in 1907 and 1908 and a part of 1909; 
that in his general practice and in his work at Casualty 
Hospital he has handled a large number of accident cases, 
and that he has examined people where they have been the 
victims of blows of different kinds; that he saw Harker on 
August 22d when Mr. Hawken brought him to his office; 
that his left eye was pretty much closed and quite a little 
discolored; that he has no recollection of anything wrong 
with the ear; on his back were a number of welts; they con¬ 
formed to the shape of his body and passed half way round 
his body and were purplish in color; that it must have been 
caused by a flexible instrument like a whip or a rubber hose 
to the boy’s back; that he has been a friend of Mr. Hawken’s 
for years and has testified for him in accident cases; that he 
remembers picking up a pencil and using it as a pointer 
in outlining the blows on the boy’s back; there were prac¬ 
tically no markings at all; that he did use a pencil and his 
only purpose was to demonstrate with it; that Government’s 
Exhibit Number 10, exhibited to him, was a very good pic¬ 
ture of the case; that the picture could not have been ex¬ 
aggerated by pencil marks; that there was not an oppor¬ 
tunity and that a pencil would not do that, that he had no 
idea of making it look worse by using a pencil. 
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42 Cross-examination. 

“By Mr. O’Shea: 

“Q. Doctor, Mr. S. McComas Hawken has represented 
you in some matters ? A. He had, yes, sir. 

“Q. And you feel grateful to him? A. Mi^. Hawken is a 
very good friend of mine. 

“Q. He represented you in a grand jury proceeding- 

“Mr. Rover: I object, may it please your Honor. 

“Mr. O’Shea: Let me put the question. 

“Mr. Rover: Just a minute. You have put the question. 
4 4 The Court: Put the question here to me. 

44 (Thereupon, all counsel approached the liench and the 
following occurred in low voices:) 

44 Mr. O’Shea: I propose to ask him if Mr. Hawken did 
not represent him in a proceeding involving an abortion in 
which Mr. Hawken was his personal attorney, which was 
ignored by the grand jury. 

“Mr. Rover: That is highly improper. 

44 Mr. O’Shea: And I do it upon the theory, as you can 
see- 

44 The Court: This case does not show that] Hawken has 
any interest in this case. You have got to build inference on 
inference; first that Hawken has got an interest in the case. 
This man by reason of his gratitude or friendship toward 
Hawken has an interest in the case—I think it too remote. 

44 Mr. O’Shea: Your Honor will permit me the exception. 
4 4 The Court: I will sustain the objection. 

44 Mr. O’Shea: Exception. 

44 Mr. Kelly: Exception.” 

That witness has not specialized in the study of skin; that 
he is not familiar with the word uticaifia; that wit- 

43 ness doesn’t believe that there is a skii} so sensitive 
that it could be marked with a lead peheil; that he 

is not familiar with a book written by Dr. Stellwagen; that 
he knows Dr. Stellwagen; that he agrees with Dj*. Stellwagen 
that during an outbreak of uticaria, and in exceptional in¬ 
stances without actual outbreak, it is possible fn some per¬ 
sons to bring out linear wheals by simply rubbing the finger 
or drawing a lead pencil firmly over the surface of the 

3—5693a 
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skin; he merely made an examination of the boy; that these 
marks could not have been caused by using the lead pencil 
in the way he did; that these skin writings can remain a con¬ 
siderable time and improper food, malnutrition or alcohol¬ 
ism will make the body more sensitive to these skinwritings. 

Redirect examination: 

His shins from his knee to the ankle were skinned and 

i 

could have been caused by a kick. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Wheeler 
Johnson, who testified substantially as follows: 

That he saw Harker at Dr. Moffitt’s; he is a reporter on 
the Washington Post; Harker had a series of red welts 
across his back about ten in number. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Louis 
Johrden, who testified substantially as follows: 

That he is a photographer employed by the Washington 
Post and was in Dr. Moffitt’s Office on Saturday August 22d 
and took a picture of Harker’s body; that he remembers Dr. 
Moffitt taking a pencil and pointing out the different bruises 
and welts on the boy and that possibly some of the pencil 
marks are actually reproduced on the photograph; he thinks 
some of them were; there were about half a dozen red marks 
on his body; his left eye w’as very black and badly swollen 
on the upper lid; that then and thereupon over the objec¬ 
tion and exception of counsel for defendant the Government 
introduced in evidence the following picture showing 
Harker’s back (which had been taken by witness) the 
grounds of the objection being it was not a true represen¬ 
tation. 


(He^re follows picture marked page 44) 

45 That then and thereupon the Government, to fur¬ 
ther maintain the issues on its part joined, called one 
George H. Brown, who testified substantially as follows: 

That in August he was working for the Pure Dairy Lunch 
located at 929 D — Northwest; that he saw Harker on Sat- 
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urday August 22d and his eye was bruised ^nd swollen and 
his back and shoulders were all welped up. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Robert N. 
Hardy, who testified substantially as follows: 

That he is counterman at the Pure Dairy ]Lunch and saw 
Harker on August 22d and his eye was! black, it was 
swollen; he had stripes over his back. 

l 

That then and thereupon the Government, to further 
maintain the issues on its part joined, calied one W. B. 
Brown, who testified substantially as followte: 

That his occupation is counterman at Pure Dairy Lunch 
and he saw Harker on August 22d; his eye was swollen and 
bloodshot and kind of black; he thinks there were welts on 
his back. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called <j>ne George W. 
Harker, who testified substantially as follow^: 

That he is the father of James Harker; hb saw his boy 
in Glendale, Maryland on August 22d; that lie had a black 
eye, his ear was swollen and his shins were barked; that 
there were bruises on his back. 

Cross-examination: 

He can’t remember the year his boy was born, but he was 
born in Washington. 

That then and thereupon the Governmefit, to further 
maintain the issues on its part joined, called ojie Mrs. Nellie 
Harker, who testified substantially as followsj: 

That she is the mother of the James Harke^* and he is 23 
years old; that she saw Captain Holmes at th|e precinct on 
August 22d and he would not let her see Harker; she 
46 saw him when he came from the precinct his eye was 
almost closed and his face was swollen a}id puffed up; 
when she got home she saw his back looked like welts; they 
were long some of them and red she would sa^. 

Cross-examination: 

She can’t recall the year Harker was born in, but he was 
23 last August; that with Sandford she saw Captain Holmes 
in the precinct. 
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That then and thereupon the Government announced it 
rested its case. 

That then and thereupon the Court overruled a motion 
for a directed verdict on behalf of each and all of the de¬ 
fendants as to both counts of the indictment. 

47 That then and thereupon the counsel for the de¬ 
fendant Burroughs made an opening statement. 

That then and thereupon the counsel for the defendants, 
Mostyn, Laflin and Groomes, to maintain the issues on its 
part joined, called one Marshall W. Pickering, who testi¬ 
fied substantially as follows: 

That he is a clerk at the Capitol; that he has known Of¬ 
ficer Grooms five or six years; that he knows other people 
who know Officer Groomes who know his reputation for 
peace and good order. 

That then and thereupon counsel for the defendants, to 
further maintain the issues on its part joined, called one 
Worth Edward Shoults, who testified substantially as fol¬ 
lows: 

That he is a journalist connected with the National Geo¬ 
graphic Magazine and that he has known Officer Grooms 
for about five years; that he knows other persons in the 
District of Columbia who know his reputation for peace 
and good order. 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part, called one Earl C. King, who 
testified substantially as follows: 

That he is an accountant and also an attorney connected 
with the Shipping Board; that he knows Officer Grooms and 
knows other people in the District who know his reputation 
for peace and good order. 

That then and thereupon counsel for the defendants, to 
further maintain the issues on its part joined, called one 
Robert L. Lowery, who testified substantially as follows: 

That he is a salesman at Garfinkle’s; that he knows Of¬ 
ficer Grooms and knows other people who know him; that 
his reputation is very good for peace and good order. 

48 That then and thereupn the counsel for the de¬ 
fendants Mostyn, Laflin and Groomes called Cap- 
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tain William G. Stott, who testified substantially as fol¬ 
lows : 

That he is a member of the Metropolitan Police force; 
that he is a Captain and Property Officer; that he has been 
on the police force for 27 years; that hcs knows Officer 
Grooms; that he knows other people who knpw Grooms and 
that his reputation for peace and good ordpr is very good. 

That then and thereupon the counsel for the defendants 
Mostyn, Laflin and Groomes called one Francis X. Fitz¬ 
gerald, who testified substantially as follower 

That he is a special watchman; and his patrol duty in¬ 
cludes the Visible Lunch Room on North Papitol street; 
that on the morning of August 22nd, witnes$ together with 
Officer Burroughs, observed Harker in the alley in the rear 
of the Visible Lunch room; that they took barker back to 
Sandies Bakery and had him identified as ^>ne of the em¬ 
ployees ; that he brought an employee of th^ P. 0. Restau¬ 
rant who identified Harker as the man he! had seen the 
morning of the 21st of August; that they took Harker to 
the First Precinct; that he noticed Harker’s face at the 
box and it was red and swollen; that he to}d Officer Bur¬ 
roughs, in the presence of Harker, that he wanted Thomas 
A. Curtin; and he did locate Curtain; that Curtain identi¬ 
fied Harker and said he was the man who had met Curtain 
in front of the Quality Lunch room August 2jLst at 5:30. 

Cross-examination: 

That the night he was arrested (Harker) he smelled 
alcohol on his breath; that his face appeared to be red; that 
he saw no marks on Harker’s face cjr eyes; That 
49 during the entire period that Burroughs and witness 
were taking Harker to the patrol box alt North Capi¬ 
tol and H streets, there were no scars or mark$ or discolora¬ 
tions on Harker’s eyes or ears; that witness daw Harker at 
the police station the same morning about six o’clock and 
again there were no scars or marks or discolorations on his 
eyes or ears; that witness saw Harker about 1:45 p. m. in 
front of the Police Court on Monday, Augrjst 24th; that 
at that time witness noticed a black mark undpr the eye and 
there was no mark or swelling above the eye. 
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50 That then and thereupon, over the objection of 
counsel for the defendants, the District Attorney 

was permitted to ask the witness if he didn’t make a dif¬ 
ferent statement to the Department of Justice agent. The 
objection being that the witness was not first permitted to 
see the statement from which the District Attorney was 
reading. 

“Q. Will you please look at—you can look at the entire 
statement of the langauge I was reading from, Mr. Fitz¬ 
gerald. It was on the last page. But you can look at the 
entire statement if you want to, and tell me whether that is 
your satement or not; tell me whether that is your signa¬ 
ture, and whether you signed and swore to it. A. Well, 
there was a misunderstanding there, Mr. Kover. 

“Q. Misunderstanding? A. Yes, sir. I really did not 
say that. Honestly and truthfully, I did not say that. The 
agent did tell me, he said, ‘Was his eye fallen out like 
that?’ in front of Police Court. I said, ‘No, sir.’ 

“Q. Did you sign that statement? A. Yes, sir, I did 
sign it. 

“Q. Did you understand what you were signing at the 
time that you signed it? A. I didn’t read it over very care¬ 
fully. 

“Q. Did you read it over at all? A. I read one or two 
pages, one page of it; that is about all. 

“Q. Which page did you read? A. It was the beginning 
of the one right here, sir. 

“Q. Just read the first page? A. Yes, sir. 

“Q. Didn’t read the second page? A. No, sir, I did not. 
I just glanced right over it. The agent is here now, why 
I can say that. 

“Q. It is not a question of whether the agent is here or 
not. I want to know the truth. Did you read the 

51 second page of it? A. No, sir, I did not. 

“Q. Did you read the third page of it? A. No, 
sir. 

“Q. Did you read the fourth page? A. No, sir, I did not. 

‘ ‘ Q. Did you read the fifth page ? A. I just glanced over 
it. That is all. 

“Q. Did you read the sixth page? A. No, sir. 

“Q. How many pages are there? A. Three.” 

#♦**** 


« 
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That then and thereupon, over the objection of defend¬ 
ant, the witness was asked if he did not say iix the statement 
that Harker’s eye was badly discolored and witness replied 
that he did not remember, there must haye been a mis¬ 


understanding. 

That he signed the statement but did ndt read it over 
very carefully; that he just glanced over it; that he did not 
know how many pages were to the statement.! 

“Q. Is it your custom to sign and swear to statements 
without reading them? 

“Mr. Kelly: I object. 

“Mr. Rover: I assumed you would. 


“The Court: I will sustain that objection. 

“Mr. O’Shea: I think that that remark is uncalled for 
on the part of the District Attorney. j 

“Mr. Rover: I don’t think it is uncalled fot, your Honor. 
“Mr. O’Shea: I want to make a motion to withdraw a 
juror for the misconduct of the District Attorney in mak¬ 
ing that statement and reiterating it. # * *' 

“The Court: I understand you make a motion to do 
what? 


“Mr. O’Shea: To withdraw a juror for tljie misconduct 
of the District Attorney. 

“The Court: I overrule the motion. 

“Mr. O’Shea: Permit me the exception, ^nd I ask the 
jury be instructed to disregard any statement^ made by the 
District Attorney along these lines. I have got a 
52 perfect right to make objections, and h^ has no right 
to interrupt me unless he is answering [to some point 

that vour Honor asks about. 

* 

1 ‘ The Court: I will grant your motion. Th^ jury will be 
instructed to disregard the statement which 1 , has been ob¬ 
jected to by counsel.” 

That he initialed the pages but has no idea why; that he 
did not say in his statement about Harkeit’s eye being 
puffed out like that. 

Redirect examination: 

That he made the statement in the P. 0. Lunch room 
where he was eating to two men who told him that they 

i 
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were Department of Justice men; that one of the men 
actually wrote the statement and he just glanced over it. 

That then and thereupon the counsel for the defendants, 
to further maintain the issues on its part joined, called one 
Orion L. Curtis, who testified substantially as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment that he was a member of the Metropolitan Police 
Department August 22 and was in charge of the patrol 
wagon on that day; that he went to North Capitol and H 
street and found Officer Burroughs with a young white man 
under arrest; that He appeared to be under the in- 
53 fluence of liquor; that he put his name on the blotter 
at the time of his arrest as James Harper; that his 
whole face appeared to be flushed as a drunken person’s; 
that Officer Burroughs and witness put him in the cell after 
taking his tie and belt; 

That then and thereupon witness identified the stick upon 
which was the key to the cell. 

Cross-examination: 

That Harker did not have a black eye or cuts or bruises 
on his face when taken to the station; that he noticed a red 
welt under his left eye when he saw him the following Mon¬ 
day; that his face was puffed. 

That then and thereupon counsel for the defendants called 
one Roy Patrick Kelly, who testified substantially as fol¬ 
lows : 

That he is a member of the Metropolitan Police Depart¬ 
ment ; that he was detailed to the wagon as driver; that on 
August 22nd, he went to North Capitol and H and saw Offi¬ 
cer Burroughs with a prisoner; that he did not observe his 
face. 

That then and thereupon counsel for the defendants, to 
further maintain the issues on its part joined, called Paul 
G. Withers, wfio testified substantially as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment ; that he has been for over ten years on the police de¬ 
partment ; that on the morning of the 22nd of August he was 
station clerk at Number One Precinct; that he had occasion 
to book the prisoner brought in by Officers Burroughs and 
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Kelly who gave his name as Harper; he was very disorderly 
at the time; witness thinks he was very drunk; he noticed 
that his eyes was very red, bloodshot and swollen; he was 
charged with investigation; that at the time he gave his 
age as 27; that he saw a man named Fitzgerald with Officer 

Burroughs; that a large stick is kept in the precinct 
54 to keep the key on. 

Cross-examination: 

That he doesn’t know who put the memorandum on the 
blotter 44 No messages in or out.” That he did. not see any 
rubber hose in the precinct on the 21st or 22nd of August; 
he has seen a piece of hose around there and has seen it 
used for the purpose of flushing tanks; that he saw no cuts, 
bruises or marks on Harker’s face but his eye^ were blood¬ 
shot and red. 

That then and thereupon the defendants, to f urther main¬ 
tain the issues on its part joined, called one Ernest P. Myers, 
who testified substantially as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment and has been for 14 years; on the night of the 21st 
and the morning of the 22nd of August he was acting lieu¬ 
tenant and saw Harker in the sergeant’s room; he was pres¬ 
ent when Burroughs talked to Harker in the sergeant’s room 
and Curtain was brought in; that Curtain said the Harker: 
1 ‘ Pat, you know you were with me last night. ’ ’ He said, ‘ 1 1 
don’t know what the hell you are talking aboiit. I wasn’t 
with you at all.” That after the conversation Harker was 
taken back to the cell; that during the time he saw Harker 
his face was red and his eyes were swollen like a man who 
had been drunk. 

Cross-examination: 

That there was a piece of rubber hose kept at the station 
used for draining the water from the spigot to the box on 
the floor; Harker’s eye was not black, it was swollen like a 
man who had been drunk. 

Redirect examination: 

That it was a piece of black rubber hose and was not cor¬ 
rugated ; by that witness meant it had no metal covering. 
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good order is very good and that his truth, veracity and 
character are excellent. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, called one Andrew H. Gibbs, 
who testified that he is a Government clerk in the Interior 
Department; that he has known Officer Laflin for five years 
and knows other people who know him that his reputation 
for peace and good order is very good. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, called one John B. Gibbs, who 
testified that he is a carpenter and contractor; that he has 
known Officer Laflin for about four or five years; that he 
knows other people who know him; that his reputation for 
peace and good order is perfect. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, called one Worth B. Stotle- 
myer, who testified that he is a realtor and that he has know- 
Officer Laflin four years; that he knows other people who 
know him; that his reputation for peace and good order is 
excellent. 

That then and thereupon the defendants, to further main¬ 
tain the issues upon its part joined, called one William J. 
Canfield, who testified substantially as follows: 

That he is a member of the Member of the Metropolitan 
Police Force and has been for twenty eight years; that on 
the 22nd of August he was station clerk at Number One 
Precinct and could see the Sergeant’s room from his seat 
at the desk; that he never heard any screams or groans of 
any kind coming from the sergeant’s room on that day. 

58 That then and thereupon the defendants, to fur¬ 
ther maintain the issues on its part joined, called one 
Herman A. Pfalzgraff, who testified substantially as follows: 

That he is a member of the Metropolitan Police Force; 
that on August 22 he was operator of the telatype machine; 
that he never heard any groans coming from the sergeant’s 
room on that day; that the door to the sergeant’s room was 
open. 
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; that he saw 
his eye was 


Cross-examination: 

That there usually is noise around the station. 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called one James H. Lee, 
who testified substantially as follows: 

That he is a lieutenant attached to Number One; that he 
noticed Harker’s eye about 4:30 on August 22 hnd it looked 
to be swollen and red; that he let Mr. Talberj; see Harker 
at the precinct before he was released on bond 
Harker when he was released on bond and 
swollen and red and not black; that Harkejr’s attorney 
never complained about his client having be^n beaten or 
assaulted; that Mostyn got a brown suit from the prisoner 
Harker. 

That then and thereupon the Court sustained an objec¬ 
tion of the District Attorney to the question hs to what is 
the custom in the Police Department respecting the taking 
of clothing from prisoners supposed to hav^ been pur¬ 
chased with stolen money. To which objection counsel for 
defendants noted an exception. 

Cross-examination: 

That the swelling on Harker’s eve seemed Ito be above 
the eye; the red was mostly above the eye. 

That then and thereupon the defendants, to farther main¬ 
tain the issues on its part joined, called Captain W. E. 

Holmes, who testified substantially as folfows: 

59 That he was in Number One on the morning of the 

22nd of August; that he absolutely did, not say to 
Harker that he should come clean or he might have to use 
force; that Harker, in the morning about eight o’clock 
looked like a man who had been drinking; at tljiree o’clock 
when he saw him Harker was lying down on the bench 
asleep in his cell and he had to shake him to arouse him; that 
at that time he made no complaint about having been 
beaten; that Inspector Stoll was in the station about 10:30 
according to the records; that witness heard nc| groans or 
screams coming from the next room which is the sergeant’s 
room; that there has never been any corrugated hose in 
the precinct to the witness’s knowledge; that tnere was a 
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hose in the wash room, a black one, which was turned over 
to the Department of Justice; that there was a stick to 
which was attached the key to the cell room, also turned 
over to the Department of Justice. 

Cross-examination: 

That Number One Precinct is not a noisy place on Satur¬ 
day morning; there is some noise in connection with the 
traffic on New Jersey Avenue; the wall between the cap¬ 
tain’s room and the sergeant’s room is of average thick¬ 
ness; that Harker’s eye on Monday morning in Police 

Court was verv red and swollen the same as it was in the 

•/ 

station; that (when he spoke to the officers about it they said 
it was that way when they first saw him; that Laflin was a 
plain clothes man and Grooms and Burroughs were in 
uniform. 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called one Ambrose E. 
Brown, who testified substantially as follows: 

That he is a policeman connected with Number One Pre¬ 
cinct ; that on August 22, he was in the patrol service at the 
station and remembers some time during the day giving 
Harker a drink of water; that he never heard any screams 
or groans emanating from the sergeant’s room; that when 
he first saw Harker his face was kind of flushed; 
60 Harker never made any complaint to him about 
mistreatment. 

Cross-examination: 

That he gave other prisoners drinks of water on that day. 
“By Mr. Rover: 

“Q. Now, reading from your statement- 

“Mr. O’Shea (interposing): A statement made by him 
to the Department of Justice. 

“Mr. Rover: Yes, sir. 

“Mr. Burnett: Your Honor, may we have the same ob¬ 
jection to that that we made before, that they do not show 
it to the witness first ? And will you allow us an exception. 

“The Court: I rather think you should show it to him. 

“Mr. Rover: I will be very glad to show it to him. 


I 

|tes. 
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“By Mr. Rover: 

“Q. I will be glad to show this to you first Is that the 
signed statement that you made to the agents of the De¬ 
partment of Justice? A. Yes, sir.” 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called on^ William R. 
Enyeart, who testified substantially as follow^: 

That he is a member of the Metropolitan Police Force 
and is a fingerprint man; that on August 22, lie remembers 
seeing Harker at Police Headquarters at about 7:30; that he 
found his photograph in the files and thereford did not take 
his picture; he paid no particular attention td his face. 

Cross-examination: 

That as far as he remembers he saw no marks of any 
kind on his face or eye; that as far as he remembers his 
face was not swollen or was his eye swollen. 


Redirect examination: 

He took his finger prints and he had no trouble in 

61 raising his arms and hands. 

That then and thereupon the defendants, to farther main¬ 
tain the issues on its part joined, called Inspector Louis J. 
Stoll, who testified substantially as follows: 

That he is an Inspector in the Metropolitan Police De¬ 
partment ; that on Saturday, August 22 he was in Number 
One in Captain Holmes’ office at about 10:30 ih the morn¬ 
ing; he heard no unusual noises coming from the 

62 sergeant’s room. 

Cross-examination: 


That Harker’s eye on Monday afternoon was black and 
blue and his ear was discolored; that there was some blood 

spots on Harker’s shirt brought in by Mostyn or Grooms. 

I 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called Samuel J. Holliday, 
who testified substantially as follows: 

That he is a member of the Metropolitan Police force and 
was in Number One Precinct on August 22; that he saw 
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James Henry Harker about 6:00 o’clock; he appeared to 
have been drunk, his face was red and his eyes were blood¬ 
shot; that he saw him in the sergeant’s room with Officer 
Burroughs and a man by the name of Curtain of present. 

Cross-examination: 

He would not say he had a black eye when he saw him; 
his eves were blood shot; his face was red. 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called one George Weaver, 
who testified substantially as follows: 

That he is a member of the Metropolitan Police Force and 
remembers Saturday, August 22 when he saw Harker at 
Number One precinct; that he saw him between 6:00 and 
8:00 o’clock when he permitted S. McComas Hawken, an 
attorney, to see him in the Sergeant’s room; he noticed 
Harker’s face, one eye seemed to be a little red; that neither 
Harker nor ihis attorney made any complaint about mis¬ 
treatment. 

Cross-examination: 

His eye appeared to be a little red, a red-ish or blue he 
didn’t know; he diden’t notice it closely; it seemed to be 
discolored under or near his eye. 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called one Chris 
63 James, who testified substantially as follows: 

That he lives at 410 M street and works at the 
P. O. Visible Lunch at 727 North Capitol street; that on 
August 22, he went to the #1 Precinct with Mr. Backus 
and Mr. Marshall; that Captain Holmes took them back 
to the cell and Harker was sleeping on the bench; this was 
about two o’clock in the afternoon; that Captain Holmes 
awakened the boy and asked him if he robbed the place last 
night, and Harker said, “yes, that is right,” and he said 

he was drunk; that Captain-asked him what he did with 

the money he took; that he said he didn’t know; he got up 
in a hotel he found himself in a hotel the next morning; 
that Captain Holmes asked him how much money he took 
and the boy said he didn’t know how much, it was in 
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change and paper money; Captain Holmes asked him 
4 ‘How many other places have you broke iqto, son”; and 
the boy said, “I don’t know”; that his eye vfas a little red 
like somebody just got off — drunk; that he is jthe proprietor 
of the P. 0. Visible Lunch and had a little chsh register in 
his place on that day; that there was abotat $160.00 or 
$170.00; that it was paper money and a lot of small change. 

Cross-examination: 

That when he noticed Harker in the cell hi^ left eye was 
red and swollen; that he coulden*t say how imuch because 
it was a little shady. 

i 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called one Heinrich Boese, 
who testified substantially as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment and worked on Saturday August 22; tjhat he never 
heard any complaint made by any prisoner of any mis¬ 
treatment. 

I 

64 That then and thereupon the defendants, to further 
maintain the issue on its part joined, (failed the de¬ 
fendant William R. Laflin, who testified substantially as 
follows: 

That he is thirty years of age and was appointed to the 
police force in January, 1926; that in the month of August, 
he was the precinct detective in No. 1 Precinct assigned to 
investigate all larcenies and robberies in the precinct; that 
the morning prior to August 22 he had been over to 727 
North Capitol Street and investigated the robbery and had 
found the place had been entered from the real* and a small 
cash register had been carried out of the building; that on 
the 22d he saw Harker in the squad room with Officers 
Burroughs and Mostyn and there was some fingerprinting 
going on; Burroughs, Mostyn and witness entered the room 
the same time and after Officer Grooms had finished finger¬ 
printing they had a conversation; that Harker told Grooms 
that he had had his fingerprints taken before; that Officer 
Mostyn told Harker to be seated in a chair and Harker 
was facing the desk; that the top of the deslj: was down; 
that between witness and the desk there was ^ tin locker; 

4—5693a 
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that the window was open from the bottom; that the desk 
is a roll top desk and it was locked and Mostyn did not 
have a key for it; that witness was in back of the desk and 
defendant Mostyn was leaning against the desk he could 
not sit up on it because the top of the desk comes down 
and there isn’t room with the top down; that Harker had 
on brown trousers and vest to match and a light colored 
shirt and black and white shoes but had no coat or hat on; 
that Mostyn asked Harker his name and address and what 
he was doing the evening of the 20th and the morning of 
the 21st; that Harker said he got off work at 11.30 that 
evening and went to bed and slept late and didn’t know 
what time he got up the next day; that Mostyn asked him 
if he knew a man by the name of Curtain and he said no ; 
that Mostyn asked if he didn’t get in a taxicab about 5 
o’clock that morning at North Capitol and H with Curtain 
and ride around and buy some liquor and Harker 
said that was not so; that Officer Burroughs asked 
Harker if the old dirty white trousers and dirty 
65 shirt were his and he said yes; that Mostyn said he 
had got the clothes at the Atlas Hotel and then 
Harker said he did meet Curtain on that morning and they 
did ride around and go down to the Atlas Hotel; that 
Harker said he had money with him and he had won it in a 
crap game; that Mostyn asked him if he wasn’t broke when 
he started working at the bakery and Harker said yes and 
that Sanford had staked him to some money; that Harker 
said he had gotten the money to get into the crap game 
because he knew a girl who was a hustler and he had got 
this girl some customers and she had given him around $9; 
that Harker said he had lied to them about sleeping that 
night and he was out and had got some liquor and had been 
drinking rather heavily; that Harker said there were six of 
them in the crap game three colored man and some white 
men and the game took place in a vacant house in Jackson 
street and that they used flash lights; that the other men 
had the flash lights; that he had never seen any of them 
before; that Harker said that it was not so but had got the 
money while he was working in a gambling house at 1342 
New York Avenue but he couldn’t give the names of the 
men who owned the place or worked in the place while he 
was there; that Officer Mostyn said that the place had been 
closed for two months and Harker said that is wrong but 
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he had got the money at Newport, Rhode Island, while in a 
gambling joint there; that Officer Groorhs and witness 
asked him if he had loaned a man named Price some money 
at the hotel with Curtain and he said yes; that witness and 
Grooms left to see Price at the Atlas Hotel and were awav 


about 15 or 20 minutes; that they brought Price back to the 
station and he was seated in the squad rooin; that Mostyn 


talked to Price and went back to talk tb Harker; that 
Harker said he had given $40 to Price; that Harker said he 
had the brown suit for four months; then Harker admitted 
he had bought the suit yesterday morning which was Fri¬ 
day on the Avenue; that he had given Price $34 to buy the 
suit; that when he registered at the Atlas Hotel Harker 
said he used the name Joe Hancock; that then and there¬ 
upon the register was identified by witness and handed to 
the jury; that the brown coat was never in the squad room 
on that day; about the time they brought Price back 
66 Curtain walked into the station; that Harker looked 
up and said to Curtain “You God-d^mn squawker” 
and Curtain said “Why don’t you go t ahea$ and tell them 
then f They have got you. Go on now and do your rap as 
you have done it before”; that Harker then told Mostyn he 
had been out with Curtain and had met him lat North Capi¬ 
tol and H Streets and had got in a taxicab and rode around 
and Harker had pulled out a roll or bills arid paid for the 
cab; that Harker then said he didn’t remember if there was 
a girl in his room at the hotel and he didn’t Remember if he 
gave her any money or not; that Harker then said he 
thought the girl was there when he had the money lying on 


the bed; that Curtain was asked in front of Harker about 
the money on the bed and he said “it was enough silver to 
fill a pound bag and that the girl got some of it at that 
time”; that Harker said he had bought Curtain a shirt that 
morning; that he went with Price and purchased these 
clothes, a new suit and shirt and he also stated he bought 
a belt and necktie and it all came to thirtyjsome dollars; 
that witness during the time of the question}ng was never 
behind Harker; that after Curtain left Mostyn said to 
Harker that he had been telling him a bunch of lies and 
wasn’t it a fact he did break into the lunch room and 
Harker said he didn’t know he was pretty drunk; that 
Harker then told Mostyn he did go there that morning and 
break into the back of the lunch room but }ie was pretty 
drunk and hardly knew what he was doing whpn he took the 
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cash register; that Harker then said he threw the register 
over a fence near a tin garage; he then said he was alone 
and Curtain was not with him but he met Curtain about 5 
o’clock; that Officer Mostyn never grabbed Harker on the 
top of the hair with his left hand and hit him in the eye and 
nose; that witness never hit Harker on the arms or in the 
stomach; that at no time did Harker shed any blood in the 
room; that at no time in there was Harker’s vest and top 
shirt removed; that he never saw Officer Mostyn hit Harker 
in the eye or nose; that Mostyn at no time said to Harker 
“Will vou come clean now?”; that at no time did witness 
strike Harker on the face or head; that witness at no time 
hit Harker from behind the chair; there was never 
67 any time'in the room that all four left the room; that 
the window was wide open and to leave would be 
absurd; that he never kicked the chair over in which Harker 
was seated; that he never kicked Harker while he was lying 
on the floor and Mostvn never struck him at anv time; that 
up to a certain point Harker said he did not know anything 
about the robberv; that Mostvn never came back a second 
time after leaving the room and between the top of the desk 
and the pigeon hole get a rubber hose and then ask Harker 
if he had ever seen one before and say “if you don’t come 
clean we will have to use it on you”; that he has seen a rub¬ 
ber hose around the station house used as an attachment 
from the spigot to the wash basin and down into the jani¬ 
tor’s bucket; that at no time in that room did Harker do 
any screaming or hollering; that he didn’t see Mostyn strike 
Harker with a hose at any time as he didn’t see any hose in 
there; that he never hit Harker 25 or 50 times or at all and 
never kicked Harker; that while Harker was in the ser¬ 
geant’s room he knew Captain Holmes and Inspector Stoll 
were in the room next; that when he first saw Harker his 
face was red and his eyes were swollen and he appeared to 
be still under the influence of liquor and looked like he had 
been drinking very heavy; that he left the station house and 
took Mr. Price back to the Atlas Hotel and then drove to 
the rear of the lunch room and searched for the cash regis¬ 
ter drawer; that he was not present when a cash register 
drawer was handed Harker to identify. 

Cross-examination: 

That he neveii saw any spots of blood on Harker’s shirt 
that day only the next day in Captain Holmes’ office when 
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Harker was released; he never saw Harker with the under- 
shirt on; he saw the undershirt in the Captain’s office and 
there was a small spot of dirt or stain dp. it he couldn’t 
say it was blood; that witness was in the!room altogether 
about forty minutes; that the brunt of the|questioning was 
borne by Mostyn and at certain times wheii Mostyn did not 
think about something some other officer would question 
Harker; that he was never behind Harker but always either 
near the door or with his hands on the ro'l top desk; that 
at no time was either Grooms or Burroughfs behind Harker 
and Mostyn was in front of him; that both <j)f Harker’s eyes 
were bloodshot; that his left eye w^s red around it 
68 and swollen, both eyes were swollen but the left one 
slightly more than the right; that he noticed 
Harker’s eye on Monday at Court it was slightly discolored 
not the same as on Saturday; after Mostyn had confronted 
Harker with all the lies he admitted the robbery and the 
questioning stopped. 

That then and thereupon counsel for defendant intro¬ 
duced in evidence the return on a summons showing an at¬ 
tempt to summons as a witness Curtain. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, recalled Captain W. E. Holmes, 
who testified substantially as follows: 

That at no time did Harker request permission to get 
a lawyer; that the witness identified a hose turned over to 
the Department of Justice which was offered and received 
in evidence. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, called one Louis J. Bacas, who 
testified substantially as follows: 

That he was manager of the pool roonl at 727 North 
Capitol Street which is the P. 0. Visible tninch; that on 
Saturday afternoon, August 22d, around 2j:00 to 2:30, he 
went to Number 1 with Mr. James and Roy Marshall; that 
they went back to the cell and the boy caijne to the bars 
and Captain Holmes asked if he broke intcj the place and 
the boy said yes and Captain Holmes said What did you do 
that for and he said “I was drunk” and Captain Holmes 
asked him how much he got and he said “I lio count it.” 
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Cross-examination: 

That the boy’s left eye was swell up and a good deal red. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, called the defendant James A. 

Mostyn, who testified substantially as follows: 

69 That he is married and has two children and has 
been on the police force since July 14, 1928; that 
during August, 1931 he was precinct detective at No. 1 and 
his duties were to investigate larcenies and robberies; that 
his first acquaintance with the case was a phone call from 
Officer Burroughs; when he came to the precinct he saw 
Holmes and Stoll in the captain’s office and he saw Officer 
Burroughs who showed him a brown coat at the time in the 
squad room; that Officer Burroughs and Mostyn brought 
Harker from No. 12 Cell to the Sergeant’s room where his 
fingerprints were taken by Officer Grooms; that Harker 
was given a seat in the sergeant’s room and sat facing the 
desk and there were lockers in back of the desk at the time; 
that Harker’s chair was up against the desk and witness 
was leaning against the desk with one foot on the rung of 
the chair; that Officer Laflin was behind the desk leaning 
up against the desk; that the door from the room leading 
into the hallway was open and was never latched and the 
window was open; that the window leads to an areaway 
back of New Jersey Avenue. 

That then and thereupon the defendant Mostyn related 
what occur-ed in the sergeant’s room substantially as had 
been testified to by the defendant Laflin. 

The witness testified at no time did he strike, hit or kick 
Harker nor did anyone in his presence; that at no time did 
he strike Harker with a rubber hose nor was there a rubber 
hose in the room; that when he went back with the witness 
Bailey to Harker’s cell the thing he had in his hand was the 
stick upon w’hich were kept the cell room keys; that when 
Mr. Hawken, Harker’s attorney, came to the precinct he 
was permitted to see Harker and was told that Harker 
would be charged with housebreaking so he could get out 
and make bond; that witness never had anything to do 
with the placing of the words “no messages in or out” on 
the blotter; that Harker’s attorney never made any com- 
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plaint to witness about any mistreatment; that when 
Harker left the precinct his eye was still r^d and puffled, 
little darker red than it was in the morning. 

70 Cross-examination: 

That he noticed blood on his shirt but th^ first time he 
saw his undershirt was in Court; that Harder was ques¬ 
tioned about 40 minutes altogether and he never noticed 
the condition of his shins or his back; that ttys condition of 
his eye was getting darker all the time and 0:1 Monday you 
could call it a black eye. 

That then and thereupon the defense, to further maintain 
the issues on its part joined, called the defendant William 
C. Grooms, who testified substantially as did ^he defendant- 
William R. Laflin and James A. Mostyn ai^ hereinabove 
set forth. 

That then and thereupon the defendants, to further main¬ 
tain the issues on their part join£-, called one Irving A. 
Lichtenberg, who testified substantially as follows: 

That he was subpoenaed as a witness by tty Government 
and the defendants; that he had a conversation with Harker 

and he said he did not know who gave him tty black eye. 

1 I 

Cross-examination: 

That when Harker came out of the station he saw a welt 
on one of his eyes; that he signed a statement in which he 
stated that Harker said one of them had beat him but that 
isn’t his recollection of what he told the agent from the 
Department of Justice but if he signed it ttyt is what he 
said; his general impression all through the jthing is that 
Harker when he came out of the precinct said he did not 
know who did it. 

That then and thereupon the defendants, to further main¬ 
tain the issues on its part joined, called one| Clarence A. 
Musselman, who testified substantially as follows: 

That he is a member of the Metropolitan Police Force con¬ 
nected with No. 1 precinct; that he was present when a 
test vras made to determine if a noise made in tty sergeant’s 
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room could be heard in the captain’s room; some- 

71 times the voices could be heard and sometimes they 
could not. 

Cross-examination: 

That some of the yells were louder than others and every¬ 
body knew the purpose of the tests. 

That then and thereupon the defendants, to further main¬ 
tain the issues on their part joined, called one Harry C. 
Blackman, who testified substantially as follows: 

That he is a member of the metropolitan police force; 
that he was present with Sgt. Musselman and two Depart¬ 
ment of Justice Agents when tests were made to determine 
if you could hear yelling from the sergeant’s room at No. 1 
Precinct in the Captain’s room; six tests were made and 
on two occasions you could hear the yelling in the captain’s 
room. 

Cross-examination: 

Four of the six tests you could not hear at all. 

That then and thereupon the defendants, to further main¬ 
tain the issues on their part, called the defendant William 
T. Burroughs, who testified substantially as was testified to 
by the defendants William R. Laflin, James A. Mostyn, and 
William C. Grooms. 

That then and thereupon the defendants, to further main¬ 
tain the issues on their part joined, called one Charles B. 
Campbell, who testified substantially as follows: 

That he is a graduate in medicine specializing in skin 
diseases and has been practicing for 37 years; that he has 
qualified as an expert on skin diseases; that urticaria is a 
skin disease and is defined as an eruption on the skin due 
to some irritation, usually internally, derangement of the 
circulation or! a poison that has formed in the system; that 
dermatographism is skin-writing; that any irritation on the 
skin will produce a congestion of the blood vessels close to 
the surface, which is a reddening and a pinkish color, which 
is more or less elevated; that it can be persistent 

72 remaining on the skin from fifteen minutes to several 
hours; that he has had experience in looking at photo- 
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graphs and determining whether or not in hi£ opinion marks 
on skin are due to urticaria or what is called dermatograph- 
ism; that then and thereupon the witness looked at the 
photograph and said they could be produced by finger nails, 
or a stick or a pencil and a condition on the Shoulder looked 
like what is known as a wheal in urticaria ^ that then and 
thereupon the witness identified a wheal pf urticaria in 
George Henry Fox’s Photographic Atlas of Diseases and 
it was offered in evidence and shown to the jury for the 
purpose of comparing the photograph with I the picture in 
the book; that then and thereupon the witnesi^ demonstrated 
skin-writing; that skin writing could last or. a person who 
had been drinking for a period of four or five days; that 
then and thereupon the doctor looked at the picture of 
Harker’s back offered in evidence and stated that the stripes 
were on the wrong side to have been caused!by one person 
standing before another and taking him b}\ the hair and 
hitting him over the back with a rubber hose; that if that 
had been dones the stripes would have been dn the opposite 
side. 

Cross-examination: 

That certain stripes pointed out on the picture are wheals 
and could not be caused by striking with a rubber hose; 
that the other stripes could have been made by a rubber hose 
but witness thinks it very doubtful; that it w^s more prob¬ 
able that they were caused by a rigid stick 'rather than a 
flexible instrument; that the eye on the picttire the upper 
lid seems to be just a little darker than the other portion 
of the eye; that assuming the eye is almost closed and is 
badly discolored and remained so for several days it may 
have been caused by the physical condition of the man; 
there is a form of urticaria that makes the li^)s and eyelids 
congested and swollen and the circulation of the blood are 
not as pronounced and venous blood is stagnated and may 
produce a blueness; that you don’t need much force in draw¬ 
ing a lead pencil over the back to cause a park; that it 
would last from 15 minutes to 24 hours. 

73 That then and thereupon it was stipulated and 

agreed that the Thomas Curtin referred to was serv¬ 
ing twenty days at Occoquan. 
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That then and thereupon the Government, in rebuttal, to 
further maintain the issues on its part joined, called one 
Charles A. Appel, Jr., who testified substantially as follows: 

That he is an agent of the Bureau of Investigation of the 
Department 6f Justice; that on August 29th at No. 1 Pre¬ 
cinct he had a conversation with Captain Holmes in the 
presence of defendant Grooms as to where the furniture in 
the room was on August 22d and Grooms placed the furni¬ 
ture in the position at the time the photograph was taken. 

Cross-examination: 

He did not touch the desk but placed the chairs; there 
was something said about a locker being back of the chair 
and desk. 

Redirect examination: 

Grooms indicated that the desk was in the same position 
as on the day of the questioning. 

That then and thereupon the Government announced it 
rested. 

That then and thereupon the Defense announced it 
rested. 

74 That; then and thereupon the following prayers 
were offered and considered by the Court by the de¬ 
fendants : 

Defendants 7 Prayer No. 1. 

The jury are instructed that they should return a verdict 
of not guilty under both counts for the defendants, Mostyn, 
Laflin and Groomes. 

Refused. Exc. 

Defendants 7 Prayer No. 2. 

The jury are instructed that the law presumes the defend¬ 
ants innocent until proven guilty beyond a reasonable doubt 
and if you can reconcile the evidence upon any reasonable 
hypothesis consistent with the innocence of the defendants, 
you should do so and find the defendants not guilty. 

Granted. 
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Defendants 9 Prayer No. 3. 

The court instructs the jury that each of tl^e defendants, 
Mostyn, Laflin and Groomes, at the outset of this trial is 
presumed to be an innocent man. He is nof; required to 
prove himself innocent or to put in any evidence at all upon 
the subject. In considering the evidence in the case you 
must do so in the light of the presumption of innocence with 
which the law clothes the defendants. It is a presumption 
that abides with each of them throughout the trial of the 
case until the evidence convinces you of his gu^lt beyond all 
reasonable doubt and to a moral certainty, and it is the duty 
of the jury, if possible, to reconcile the evidence with this 
presumption. 

Granted. 

Defendants 9 Prayer No. 4. 

The jury are instructed that if there exists a reasonable 
doubt of any fact necessary to establish the guilt of defend¬ 
ants, or the lack of it, the jury must acquit the defendants. 

Granted. 

Defendants 9 Prayer No. 5. 

The jury are instructed that if they find that any 
75 witness falsely testified to any material fact about 
which such witness could not be reasonably mistaken 
the jury are at liberty to disregard all or part <^f such testi¬ 
mony. 

i 

Granted. No objection. 

Defendants 9 Prayer No. 6. 

The jury are instructed that mere presence at the scene 
of an alleged crime is not enough to warrant a conviction. 

Granted. No objection to. 

S 

Defendants 9 Prayer No. 7. 

The court instructs the jury that all persons are prin¬ 
cipals who are guilty of acting together in the commission 
of an offense. When an offense has been acjtually com- 
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mitted, by one or more persons, the true criterion for de¬ 
termining who are the principals is: Did the parties act 
together in the commission of an offense? Was the act 
done in pursuance of a common intent and in pursuance 
of a previously formed design in which the minds of all 
united and concerned? If so, then the law is that all are 
alike guilty, provided that the offense was actually com¬ 
mitted during the existence and in the execution of the 
common design and intent of all, and all were actually and 
bodily present at the time of the commission of the offense 
and participated therein. 

Withdrawn. 

Defendants’ Prayer No. 8. 

The jury are instructed that the circumstances of a case 
may be such that an established reputation for good char¬ 
acter would alone create a reasonable doubt, although with¬ 
out it the other evidence would be convincing. 

Granted. No objection to. 

! Defendants’ Prayer No. 9. 

The jury are instructed that the convictions of crimes of 
the witness Harker were admitted for the purpose of af¬ 
fecting his credit as a witness. The jury are entitled 
76 to consider whether they would give his testimony 
as much credence as they would the testimony of a 
person who was not convicted of crime. 

Refused. Exc. 

Defendants’ Prayer No. 10. 

The jury are instructed that the testimony of the wit¬ 
ness Harker is not to be taken and considered as that of 
the other witnesses in this case; the convictions of said 
Harker for other crimes were given in evidence to effect 
his credit as a witness and one who has been convicted of 
crimes is not entitled to the same credit as one without a 
criminal record. 


Refused. Exc. 
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Defendants’ Prayer No. 11. j 

If there is a conflict in the testimony of witnesses which 
the jury cannot reconcile, the jury may believe one wit¬ 
ness and disbelieve the other, taking into consideration the 
intelligence, interest and apparent bias or prejudice of the 
witnesses, as well as their manner of testifying. 

Granted. No objection to. 


77 


That then and thereupon the Court 
jury as follows: 


pharged the 


The Court (Proctor, J.): 

Gentlemen of the Jury: Certain instructions have been 
asked by counsel which have met the approval (|f the Court 
as proper statements of the law on the subjects to which 
they relate, and I shall at the outset read thRse instruc¬ 
tions which have been granted and which you vfill consider 
as proper statements of the law to govern you |n this mat¬ 
ter, after which I shall in my own words givp you such 
further instructions as I deem appropriate. 

I shall first read the instructions, or prayers, as they 
are sometimes called, which have been granted in behalf 
of the Government. 

The jury is instructed that if they find beyond a reason¬ 
able doubt that the defendant James A. Mostyn did unlaw¬ 
fully and feloniously beat and strike the witiiess James 
Harker with a piece of rubber hose, as testified to by the 
witness, Harker, and that said piece of hose, as used, was 
a dangerous weapon, then the defendant James A. Mostyn 
is guilty under the first count of the indictment. 

And if the jury further find that any other or others of 
the defendants was or were present at such beating with 
the said rubber hose, then and there feloniously and un¬ 
lawfully aided and abetted or assisted or incited qr connived 
at such beating with such rubber hose, such other defend¬ 
ant or defendants so aiding, abetting, assisting, jinciting or 
conniving at, is or are also guilty under the firpt count of 
the indictment. 

The Government’s prayer for instruction is ^s follows: 

The jury is instructed if they find beyond a Reasonable 
doubt that either or both the defendants Mostyn and Laflin 
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did unlawfully beat, bruise, or ill treat the witness James 
Harker as charged in the second count of the indictment, 
then either or both is or are guilty under the second count 
of the indictment. 

And if the jury further find that any other or others of 
the defendants was or were present at such un- 
78 lawful beating, bruising and ill treating, aiding, 
abetting, assisting, inciting, or conniving at such un¬ 
lawful beating, bruising and ill treating, then such other 
defendant or defendants is or are also guilty under the 
second count of the indictment. 

The third prayer is as follows: 

The jury is instructed that if the assaults charged in the 
two counts of this indictment were unlawfully committed 
in pursuance of an agreement among these four defend¬ 
ants, in which they had agreed that the witness Harker 
would be assaulted in the manner charged, then the law is 
that a crime committed by a group of two or more in pur¬ 
suance of an agreement that they shall commit the crime 
makes each the agent of the other and the act of one is the 
act of all. 

And in this connection the jury is further instructed that 
the agreement contemplated in this principle of law need 
not be any formal agreement but may be determined as 
existing from the general conduct of the defendants to 
further a common design. 

The Government’s sixth prayer is as follows: 

The jury is instructed that they are the sole judges of the 
facts in this case, and in determining the truth should con¬ 
sider not only the actual testimony of the different witnesses, 
including the defendants, but also their manner and general 
demeanor while being examined on the stand, and also the 
interest that any particular witness may have in the out¬ 
come of this case; and if you believe that any witness as 
to any phase of his testimony has falsified about any mat¬ 
ter, any material matter, about which he could not have 
been reasonably mistaken, then you may disregard that wit¬ 
ness’s testimony either in part or in its entirety. 

The following prayers were granted on behalf of the de¬ 
fendants : 
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The jury are instructed that the law presumes the de¬ 
fendants innocent until proven guilty beyoncj a reasonable 
doubt, and if you can reconcile the evidence upon any 

79 reasonable hypothesis consistent with 'the innocence 
of the defendants you should do so and find the de¬ 
fendants not guilty. 

The third prayer: 

The Court instructs the jury that each of t^ie defendants 
at the outset of this trial is presumed to be an innocent man. 
He is not required to prove himself innocent or to put in 
any evidence at all upon the subject. In considering the 
evidence in the case you must do so in the lignt of the pre¬ 
sumption of innocence with which the law clothes the de¬ 
fendant. It is a presumption that abides with each of them 
throughout the trial of the case until the evidence convinces 
you of his guilt beyond all reasonable doubt and to a moral 
certainty. And it is the duty of this jury if possible to rec¬ 
oncile the evidence with this presumption. 

! 

Prayer No. 4: 

The jury are instructed that if there exists ja reasonable 
doubt of any fact necessary to establish the guilt of the de¬ 
fendants the jury must acquit the defendants. 

Fifth prayer: 

The jury are instructed that if they find that any witness 
falsely testified to any material fact about which such wit¬ 
ness could not reasonably be mistaken, the jur^ are at lib¬ 
erty to disregard all or part of such testimony. 

In that connection I may say that you are at liberty to 
do so according as your judgment dictates, i^ou are not 
bound to do so. You should accept such part as you believe 
to be true, reject that which does not appear to your judg¬ 
ment as true. 

Sixth prayer: 

The jury are instructed that mere presence at the scene 
of an alleged crime is not enough to warrant a| conviction. 

i 

The eighth prayer: j 

The jury are instructed that circumstances of the 

80 case may be such that a general reputation for good 
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character would alone create a reasonable doubt, although 
without it the other evidence would be convincing. 

The eleventh prayer: 

If there is a conflict in the testimony of witnesses which 
the jury cannot reconcile, the jury may believe one witness 
and disbelieve the other, taking into consideration the in¬ 
telligence, interest and apparent bias or prejudice of such 
witnesses as well as their manner of testifying. 

That completes the prayers which have been granted for 
both sides. 

Now, you gentlemen are all experienced jurors. You 
have sat upon the regular panel of the criminal courts 
throughout the month of November and have tried many 
cases and are doubtless quite familiar with the fundamental 
rules that govern the jury’s consideration of every criminal 
case. However, I shall briefly remind you of those rules. 

The indictment itself is no evidence whatever against 
the defendants. It is a mere formal charge filed in this 
court which they are called upon to answer. 

At the outset of the trial there is a presumption of in¬ 
nocence in favor of each of the defendants, and that pre¬ 
sumption abides with him, or them, throughout the trial of 
the case, until and unless in your consideration of the evi¬ 
dence it is removed and supplanted by proof which con¬ 
vinces you beyond a reasonable doubt of guilt. 

The burden of proving the charge or charges is upon the 
Government. It is not necessary for the defendants to 
oiler evidence. But when evidence is offered and actually 
comes from the witness stand or in the form of documents, 
or what not, no matter from which side it comes, it is evi¬ 
dence in the case for you to consider upon the question of 
the guilt or innocence of the defendants. 

81 It is there for you to consider for all legitimate 

purposes involved in carrying out your duties as 
jurors. 

You are doubtless quite familiar with the indictment. 
The charges are short and easily understood. 

The first count charges that these defendants on the 22nd 
day of August last made an assault upon James H. Harker 
with a dangerous weapon, that weapon being a piece of 
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rubber hose held in the hand of the defendant James A. 
Mostyn, and that with s&id dangerous wehpon they did 
strike, beat, bruise and wound the said Harder in making 
that assault. 

I may say that this first count charges whatj we commonly 
know as the crime of an assault with a dangerous weapon. 

The second count charges that these four defendants on 
the 22nd day of August last did assault said Harker with 
their hands and beat, wound and ill treat him in making 
that assault. That charge is what we commonly know as 
one of simple assault. 

Now, although the evidence in support of both of these 
charges is in a large measure the same, still ylou will neces¬ 
sarily consider them separately in order to determine your 
verdict on each. In an orderly sequence you will first con¬ 
sider the first count charging the assault witp a dangerous 
weapon, and I suggest that it would be logical if you first 
consider this question: Was Harker beaten with a piece 
of rubber hose held in the hand of Mostyn? Consider all 
of the evidence on that question carefully. 

If you have a reasonable doubt as to whether he was so 
beaten, then necessarily your verdict will be not guilty as 
to all the defendants. 

But if, after a full and fair consideration of all the evi¬ 
dence, you do believe beyond a reasonable doubt that Har¬ 
ker was beaten with a piece of rubber hose held in the hand 
of Mostyn, then you will find Mostyn guilty. 

As to whether or not you will find him guiilty of an as¬ 
sault with a dangerous weapon or guilty of a simple 
82 assault will depend upon another question I will re¬ 
fer to later. 

What I now have to say is predicated upo^L an assump¬ 
tion that you may find beyond a reasonably doubt that 
Harker was beaten by the piece of rubber ho^e held in the 
hand of Mostyn. I must make that assumption for the 
purpose of completing my instructions, as they may relate 
to the guilt or innocence of the other defendants. But I 
make it merely for that purpose. You will thoroughly 
understand, as I told you before, that I do ifiot wish and 
shall carefully guard against making any suggestion or 
conveying any intimation to you as to what my views may 

5—5693<2 
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be or as to what your findings should be. That is matter 
within your sole province. This assumption which I make, 
as I say, is merely for proceeding to the completion of my 
instructions, and in no way suggests that you should find 
Mostyn guilty. That is a matter for you to determine. 

There then would be the necessity of you continuing your 
deliberations to determine whether the other three defend¬ 
ants are guilty, whether any one or more of them is or are 
guilty, and I think it well in doing so that you take them 
each up separately and consider carefully all the evidence 
against and all the evidence in favor of that particular de¬ 
fendant, and determine the question as to his guilt or in¬ 
nocence. Then pass on to the other until you have finally 
completed a thorough consideration of the evidence as to 
all three, and arrive at your conclusions. 

So that, assuming now you are considering the case on 
this first count as to another of the defendants than Mostyn, 
you will carefully review all the evidence as to his actions, 
his attitude, his conduct with reference to the matter, all 
with the view of determining whether he agreed with 
Mostyn that Harker should be treated in the manner 
charged in the indictment. 

83 When I speak of an agreement that does not neces¬ 
sarily contemplate a formal agreement of any kind. 
It does not require a spoken word between them. There 
may or there may not have been in words a detailed under¬ 
standing between them. You gentlemen, with your knowl¬ 
edge of human nature, of course, know that the minds of 
men can meet upon a common thought, common purpose, 
without ever a word spoken between them. All that is 
necessary is that there should be a concurrence of thought 
and understanding upon a common plan; that plan in this 
case being ill treatment of Harker in the manner alleged in 
the indictment. If there was any such understanding as to 
this defendant with Mostyn, that is this defendant whom 
we will assume you are now considering, with Mostyn, then 
if the beating occurred he is guilty, equally guilty with 
Mostyn, because in such case it may be said that he advised 
or incited or connived with Mostyn in that beating. 

That is true whether he was actually present, personally 
present at the particular time the beating occurred, or not. 
If he had that understanding that the assault should be 
made, would be made, that an assault was made, pursuant 
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to their understanding, then he is guilty along with Mostvn, 
whether, as I say, he was present or not. 

Now, whether before the assault occurred—again I am 
merely assuming for the purpose of completing these in¬ 
structions, not suggesting that there was ^n assault, re¬ 
member that, please—whether there was this previous 
understanding with this defendant whom yoti are consider¬ 
ing and Mostyn before the assault, if that defendant was 
present with Mostyn at the time the assault ^vas committed, 
or assaults were committed, and was there for the purpose 
of aiding and abetting Mostyn in the comihission of that 
assault, did aid and abet, then he is guilty,! equally guilty 
with Mostyn. 

Mere presence without any such purpose would not be 
enough. One may may be passing al ong the street 
84 and see two others fighting. He stops and watches 
the fight. He does nothing about it, nothing to en¬ 
courage the parties or abet either party; he is merely a 
spectator, not guilty of participating in the assault or the 
fight. 

But it is not necessary that this defendant about whom 
you are inquiring gave any actual physical assistance to 
Mostyn in the making of that assault, if it w4s made. It is 
enough if you find that he was there in concert with Mostyn, 
that is with an understanding, to cooperate vjith Mostyn, to 
give assistance if it was necessary, to lend l^im encourage¬ 
ment in carrying out the unlawful assault. 

In other words, you have got to inquire into the state of 
the man’s mind. Two of these defendants, upon the evi¬ 
dence, lent no actual physical aid. It does n<^t appear that 
they struck or held Harker. If they did, thejn the question 
might simplify itself some. But it is the ^tate of mind 
between the parties. As to each of them yqu will inquire 
just what his actions were, what had gone cjn before they 
met in the sergeant’s room with Harker. What interest 
had each of them in this particular enterprise, this ques¬ 
tioning of Harker, this investigation of the case, the accusa¬ 
tion against Harker? What was their relationship with 
each other as brother officers, their particular duties with 
respect to this affair? What was their conduct there while 
in the sergeant’s room at the time this alleged assault was 
committed, their conduct immediately after^—any and all 
circumstances arising out of the evidence, which in your 
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judgment would shed any light upon the state of mind of 
that man as to whether he was there with the purpose, the 
understanding between him and the assailant to aid or abet, 
if necessary, to lend cooperation and encouragement? Was 
that his purpose? Was that why he was there? Is that 
what he did? 

85 But if upon all the evidence fairly and carefully 
considered you do believe beyond a reasonable doubt 

that this defendant about whom you may be inquiring did 
have this prior understanding that the assault would be 
committed, that .is that he did advise, incite or connive with 
Mostyn or that he was present, whether he had this prior 
understanding or not, aiding and abetting, that is, with the 
understood purpose of giving aid if necessary, of cooperat¬ 
ing with and encouraging the assailant, then vou will find 
him guiltv. 

o v 

Now, upon that question you may consider this circum¬ 
stance. I have told vou to consider all circumstances that 

•/ 

you think will throw any light upon the matter. If this 
defendant about whom you may be inquiring knew that an 
assault was to be committed on Harker, that he was to be 
forced by violence to answer questions, or to confess, or if 
you believe that he was present while the assault was com¬ 
mitted upon Harker, did he do anything to prevent that 
assault? As a police officer it was his duty to do so, just as 
much as it would have been his duty to have protected any 
other citizen from an assault. Did he do anything to call 
Mostyn, or any others who participated in that assault, to 
account for his unlawful act? Because it was his duty to do 
that just as much as it would have been his duty to have 
called to proper account any other citizen whom he may 
have had knowledge of committing an assault upon another. 

So you have the right to consider that circumstance as 
reflecting upon the state of mind of this man about whom 
you are inquiring, along with all the other circumstances, 
and then fairly and impartially determine whether 

86 or not he is guilty. 

So you will, as I say, make that sort of an exam¬ 
ination concerning the question of the guilt or innocence of 
these other three defendants. 

After you hkve done that, it brings you to this point: 
They have either all been found not guilty by you or else 
Mostyn, together with all or one or two of the other defend- 
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ants has been found guilty of making this assault with the 
piece of rubber hose. 

Now, if you find any others guilty with M|ostyn, or if you 
find Mostyn guilty, then shall your verdict be guilty of 
assault with a dangerous weapon, or shall it be guilty as 
against such defendants of simple assaults Assault with 
a dangerous weapon is a higher degree of assault than 
simple assault. Upon the theory that the §p*eater includes 
the less, you may find a verdict 4 * guilty of simple assault 
on this count charging assault with a dangerous weapon.” 

And the test by which you will determine that question 
is this—and again I am assuming for the purpose of this 
statement that you are finding one or more guilty, but only 
for the purpose of this statement—was the piece of rubber 
hose, used in the manner in which you find from the evi¬ 
dence it was used, a dangerous weapon? 

It was a dangerous weapon if you find f|om all the evi¬ 
dence as to the manner of its use, circumstances under 
which it was used, the situation of the parties, any other 
evidence that may shed any light upon it, if under those 
circumstances you believe beyond a reasonable doubt that 
it was likely to have caused death or great bodily harm; not 
necessarily that it did cause great bodily harm but that 
used as it was used upon Harker under the circumstances 
in which it was used against Harke::, it was likely 
87 to have caused him great bodily harm. If so, then 
as to such defendants whom you may find guilty of 
that assault your verdict will be guilty of assault with a 
dangerous weapon. 

If, however, you have any reasonable d<|)ubt upon that 
question as to its being a dangerous weapoii, then the ver¬ 
dict will be guilty of simple assault. 

Of course, as to such, if any of the defendants, as you 
may find not guilty, your verdict as to those defendants will 
be not guilty. 

Then you will proceed to a consideration of the second 
count. The evidence in this case is such thaj; I think it fair 
to say to you that you should first consider vfhether Mostyn 
beat Harker with his hands or whether Lat^n beat Harker 
with his hands, or whether both beat Harder with their 
hands. If either one or the other did do that or they both 
did do it, then you will proceed to determine the guilt or 
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innocence of the other two, but if you have any reasonable 
doubt that an assault was committed by the hands of 
Mostyn or Harker or both- 

Mr. O’Shea: You do not mean Harker? 

The Court: Or Laflin—either both or one of those two, 
if you have any reasonable doubt about that, then you need 
proceed no further. Your verdict will be not guilty as to 
all. 

And again, for the purpose of completing my instruc¬ 
tions, I assume only for that purpose that if you find one 
or more of those or both did beat Harker with the hands, 
then you will continue your consideration of the case sep¬ 
arately as to the other two defendants, to determine 
whether they advised, connived at or incited this assault 
with a hand or whether they were present when that assault 
was committed aiding or abetting its commission. 

You will repeat your consideration of that matter 
88 just as I have suggested you should consider the 
guilt of the three defendants, except Mostyn on the 
first count, and I will not repeat all that I have said concern¬ 
ing that. What I have said with reference to the first count 
would be applicable in your consideration of the guilt or 
innocence of the other two defendants or the other three 
defendants, if you find that only one of the four, that is 
either Mostyn or Laflin, did the beating, if you should so 
find. 

Now, in the argument and in my charge there have been 
frequent references to reasonable doubt. I have read you 
prayers which have been granted on that subject. But I 
will repeat to you an instruction which I have many times 
given to those of you who have sat upon my panels, so that 
it may be fresh in your mind. 

A reasonable doubt is such a doubt as will leave the 
juror’s mind, after a candid and impartial investigation of 
all the evidence, so undecided that he is unable to say that 
he has an abiding conviction of the defendant’s guilt; or 
such a doubt as in the graver and more important trans¬ 
actions of life would cause a reasonable and prudent man 
to hesitate and pause. It is not a mere imaginary, captious 
or possible doubt, but a fair doubt, based upon reason and 
common sense, growing out of the evidence or the lack 
of it. 
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In the argument much reference has been made to the 
truth or falsity of the testimony of one witness or another. 
Eeference has been made to the weight that you should give 
to the testimony of this witness or that, the credit you 
should attach to his sworn statement. Of course, it is im¬ 
portant for you to determine which witness is telling the 
truth and which witness is not telling the tijuth, what part 
of the witness ’s testimony is true and what j^art may not be 
true, so that you may glean from all the testimony the truth 
of it and out of that truth determine the guilt or 
89 innocence of these defendants; because it is the truth 
which you are searching for. 

And so as to every witness, no matter what his status in 
this case, be it that of a party or mere witness, you will look 
into the possible interest he has in the outcome of the case, 
consider what if any effect that has had upon his testimony. 
Has it led him to falsify or to color or distort, or has he told 
you the truth f Has any apparent misstatement of his been 
by reason of such improper motives, or has it been a mere 
mistake or mere failure to recollect accurately or to portray 
correctly what he has seen or heard ? 

And finally, taking into consideration whatever may ap¬ 
pear to be the interests or motives in one waly or the other 
of a witness, taking into consideration the impression he 
made upon you as he testified upon the stand, his manner, 
his demeanor, his apparent honesty or lack of it, his degree 
of intelligence and probable capacity for recalling ac- 
curately what he had seen or heard and correctly portray¬ 
ing that to you here upon the stand. All th(ose facts you 
will take carefully into consideration and finally give to the 
testimony of that witness such weight as you [think it is en¬ 
titled to. | 

If you find that a witness has knowingly and willfully 
testified falsely as to any material fact about which he could 
not reasonably be mistaken, you are at liberty to discard all 
his testimony upon the theory that if he lied about one 
thing he lied about all. But you do not have to do that. 
You should follow your conscientious judgment, apply your 
common sense, discard all if you believe he ijs entirely un¬ 
worthy of belief, if the other evidence in the case all shows 
him to be untruthful. If not, and you believe part of his 
testimony is true, then of course you will treat it as true and 
give it that weight to which you think it is Entitled. The 
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part you believe to be untrue you of course will not accept 
as true. 

There has been much said about the interest of Harker in 
this case, about his criminal record. 

90 First as to his previous criminal record: The crim¬ 
inal record at the time he testified here before you 

shows a conviction for larceny, I believe here in the District 
of Columbia; later a conviction for a series of larcenies or 
thefts in Atlantic City. I think you gentlemen understand 
from your experience the purpose of allowing that testi¬ 
mony of previous convictions. It is to shed light upon the 
credibility of the witness, and you will consider it of course, 
and consider whether Harker, in view of these convictions, 
ought to be believed. But you will consider it in the light 
of the testimony he gave on the stand, the impression he 
made upon you; consider it in the light of all the other testi¬ 
mony in the case, as a mere circumstance, as you will con¬ 
sider all other circumstances reflecting upon the credibility 
of Harker’s testimony. 

Then it is argued that Harker has a vital interest in the 
outcome of this case. You will consider that too, as bearing 
upon the credit that you will give to his testimony. The 
motives, the interest of any witness in the outcome of 
the case, should be considered, and you will consider then as 
to Mr. Harker’s testimony. 

Now, if Harker was assaulted in the manner which his 
testimony indicates, or if he was assaulted at all, I say to 
you that there was nothing which justified any of these de¬ 
fendants in assaulting Harker. They had no more right to 
assault Harker than a private citizen had, and there was 
nothing connected with their duty as police officers investi¬ 
gating this accusation against Harker, there was nothing 
to justify or excuse any assault upon him, if one was com¬ 
mitted. 

They had a right to question Harker concerning this al¬ 
leged offense against him. They had a right to question 
him to the point of obtaining a confession from him. In¬ 
deed, I should say as police officers it was their duty to do 
that. But they had no right by threats or force to 

91 compel any answers or to compel him to confess. 

And if they did assault him in the manner charged 
in this indictment, I charge you that it was without legal 
justification or excuse. 
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Harker had a right to refuse to answer any questions 
asked him. That is a constitutional right of every citizen 
when accused of crime. And he had the constitutional pro¬ 
tection thrown around him of standing muie if he wished 
to, and in that case no one had a right to force him to 
speak. Any answers that he may make, any statements 
that he may make, any confession that he may give, were 
things which he had the right to decide for himself, as to 
whether he would give answers, make statements or make 
a confession. It must be free and voluntary. 

Now, that about completes my instructions] In conclusion 
I want to remind you, as I have in other cas^s, that in your 
deliberations, and in coming to your conclusions, do so with 
a mind entirely free of any sympathy or prejudice for or 
against one side or the other, for or against any party con¬ 
nected with this case. 

You of course know that it is your duty, yojir sworn duty, 
to confine your considerations solely to the evidence, to keep 
your minds free of anything but the evidence, to act only 
upon the evidence and without outside influences of any kind. 
Proceed with your deliberations calmly and dispassionately. 
Arrive at your conclusions without fear or favor. Let the 
truth and the truth alone be your guide. The result of 
your verdict one way or the other is a thifig which you 
should not consider for a moment. You are tjiere as jurors 
to determine questions of fact from the evidence and not to 
consider what the possible effect of your conclusions ex¬ 
pressed in your verdict may be. I am isure that you 
92 will act solely upon the evidence and tlhat your ver¬ 
dict will reflect your conscientious judgment. 

Now in conclusion, gentlemen, let me say again that in 
mv review of this matter it has been necessary to make 
references to facts, to the evidence, to mention certain par¬ 
ties or witnesses. I have tried to do so in a way which 
would not convey any suggestion to you as to what your 
judgment or action should be. I merely say to you again 
that anything I have stated is not intended a$ any intima¬ 
tion of my views about the matter either as to a particular 
item of evidence or as to the guilt or innocence of any one 
of these defendants. I leave those matters vfhere the law 
leaves them, and that is with you, to be determined by your 
conscientious judgment. 
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You may take the case. 

Mr. 0 ’Shea: Before that is done. 

The Court: Pardon me a moment. 

Mr. 0 ’Shea: I want to, in view of the discussion we had 
about the prayers when your Honor granted the third 
prayer of the Government, reserve an exception to your 
Honor’s statement about that agreement which you defined 
and mentioned at such length before the jury. 

The Court: The third prayer! 

Mr. O’Shea: Yes sir; the Government’s third prayer. 

The Court: Yes. I have an exception noted. 

Mr. O’Shea: Yes, and I think we would like to renew it 
at the point of your charging the jury. 

I also want to reserve an exception to your Honor’s stat¬ 
ing to the jury the relations of these defendants as fellow 
officers. And I want to reserve particular exception to 
those words, * * If the defendant- about whom inquiry is being 
made knew of the purpose and was present while the as¬ 
sault was being committed, did they do anything to prevent 
that assault!” 

I also want to reserve an exception to the part that says 
it was his duty to do so and did he do anything to control 
or stop anyone engaged or to call him to account for 
93 those alleged assaults! 

I also want to reserve an exception to the language 
in which you tell the jury it is enough if they were in con¬ 
cert to cooperate and give assistance if necessary, to lend 
encouragement in carrying out the unlawful assault. 

I also want to reserve an exception to your Honor’s defi¬ 
nition of the criminal record so far as Harker in concerned 
and the effect of it. 

The Court: What about the definition! 

Mr. O’Shea: Your Honor stated to the jury that they 
must take that criminal record in the light of other circum¬ 
stances in the case. We do not conceive that to be the law. 
We conceive that the law is that when a man has a criminal 
record that alone is enough to effect his credibility. 

The Court: Haven’t I said so! 

Mr. O’Shea: Oh, no, I don’t think you said so in those 
particular words. I think you said that they should take 
that into consideration. 
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The Court: If there is any question aboht it I will re¬ 
peat to the jury the criminal record of a ma|n will be con¬ 
sidered as bearing upon the credibility of his testimony. 

Mr. Rover: There was just one matter, your Honor. I 
may have been thinking of something else at the time, but 
I do not recall that your Honor charged the jury that the 
mere fact that Harker might have been guilty of the house¬ 
breaking would be no defense to the assault. 

Mr. O’Shea: I think the Court covered that. 

The Court: I do not know as I did specifically refer to 
that, but I will say to the jury that if you ^hould believe 
that Harker was guilty of breaking into the P. 0. Visible 
Lunch Room and taking money therefrom, that would not 
justify a commission of the assault by the officers. The 
issue here is not whether Harker is guilty of house-break¬ 
ing : it is whether these defendants are guilty of assaulting 
Harker. But you, of course, would consider that circum¬ 
stance as bearing upon his credibility as a witness, and as 
bearing upon the motives, the interest and the bias, which 
he may have had in the testimony which he has given 
94 against these defendants. That should ]be considered 
by you on the question of his motives and his interest 
and his character, all with a view to giving his testimony 
that weight, and only that weight to which you think it may 
be entitled. 

The Government called thirty-one witnesses; the defend¬ 
ant called thirty-seven witnesses to testify on the merits 
of the matter and in addition thereto called twenty char¬ 
acter witnesses, and by stipulation of counsel it was agreed 
that seven other character witnesses, who were not called to 
the witness stand, would have testified to thp good char¬ 
acter of the defendant, if they had been called, The actual 
testimony in the case consumed five full courf; days. The 
jury retired to consider of its verdict on Monday, Novem¬ 
ber 23, 1931, at eight minutes after 4:00 p. ni.; no report 
having been made by the jury, the court called the jury 
before it on Tuesday, November 24, 1931, at 1:30 p. m. and 
the jury reported that it had not agreed upon a verdict; 
thereupon, after making the statement to the jury which 
is otherwise reported in the bill of exceptions, the jury 
retired to further consider of its verdict and on Wednes¬ 
day, November 25, 1931, at about 12:30 noon, the jury re- 
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turned its verdict. At no time did the jury ever indicate 
to the court that it was hopelessly or irreconcilably dis¬ 
agreed or that it was hopelessly divided. 

95 That on Monday, November 23rd, at 4:08 P. M., 
the case was given into the jury’s hands for their 1 

consideration. At 1:30 o’clock, P. M. on Tuesday, Novem¬ 
ber 24, 1931, after the jury had deliberated upon its ver¬ 
dict, the following occurred: 

The Clerk: Who is foreman, please? 

Mr. Ward T. Mixsell: I am. 

The Clerk: Mr. Foreman, has the jury agreed upon a 
verdict ? 

The Foreman: We have not. 

The Court: Mr. Foreman, is there any question among 
the jurors as to the instructions which were given by the 
Court ? 

The Foreman: No, your Honor. 

The Court: Gentlemen, the mode provided by law for 
deciding questions of fact in criminal cases is by the ver¬ 
dict of a jury. In a large proportion of cases, and per¬ 
haps, strictly speaking, in all cases, absolute certainty can¬ 
not be attained or expected. Although the verdict to which 
the juror agrees must of course be his own verdict, the 
result of his own convictions, and not the mere acquies¬ 
cence in the conclusion of his fellows; yet, in order to bring 
twelve minds to a unamiwous result, you must examine the 
questions submitted to you with candor and with a proper 
regard and deference to the opinions of each other. It is 
your duty to decide the case if you can conscientiously 
do so. 

In conferring together you ought to pay proper respect 
to each other’s opinions and listen, with a disposition to 
be convinced, to each other’s arguments. And, on the one 
hand, if much the larger number of your panel are for a 
conviction, a dissenting juror should consider whether a 
doubt in his own mind is a reasonable one, which makes no 
impression upon the minds of so many men, equally 
honest, equally intelligent with himself, and who have 
heard the same evidence, with the same attention, with an 
equal desire to arrive at the truth, and under the sanction 
of the same oath. 

96 And, on the other hand, if a majority are for ac¬ 
quittal the minority ought seriously to ask them- 


JAMES A. MOSTYN ET AL. VS. UNITED STATES. 77 

selves whether they may not reasonably, and ought not to 
doubt the correctness of a judgment which is not concurred 
in by most of those with whom they are associated, and dis¬ 
trust the weight or sufficiency of that evidence which fails 
to carry conviction to the minds of their fellows. 

Now, gentlemen, I ask you to return and qontinue your 
deliberations in the spirit of these views whi^h I have ex¬ 
pressed to you. 

Mr. O’Shea: Now, may it please the Couift, I want to 
object to that charge and reserve an exception to your 
Honor giving it. 

Mr. Kelly: Same exception your Honor. 

The Court: The record will so show. 


That then and thereupon the jury again retired to the 
jury room to consider of its verdict and at — jo ’clock, they 
announced that they had agreed upon a veijdict, finding 
the defendants James A. Mostvn and William R. Laflin 
guilty of simple assault and William T. Burroughs and 
William C. Groomes, not guilty. 

All of which exceptions as stated in the firegoing bill 
of exceptions were duly noted by the Court at the time 
the same were severally taken and said exceptions are 
signed as the several exceptions taken in the trial this 17th 
day of May, A. D. 1932, nunc pro tunc. j 

JAMES M. PROCTOR, 

Associate J'ostice. 

Service of copy acknowledged this 17th day if February, 
A. D. 1932. 

LEO A. ROVER, 

TJ. S . Attorney. 

J. C. C. 


97 [Endorsed:] Criminal. Number 51163. United 
States of America vs. James A. Mostyi et al., De¬ 
fendants. Defendants’ bill of exceptions. James A. 
O’Shea, John H. Burnett, Alfred Goldstein, Attorneys for 
Defendants, 402 6th St. N. W. 
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Court of Appeals of the District of Columbia, April 

Term, 1932. 

No. 1936, Original. 

James Mostyn and William Laflin, Petitioners, 


vs. 

United States. 

On consideration of the petition for an extension of time 
to and including May 19, 1932, within which to file the 
transcript of record in the above entitled cause in this 
Court, 

It is by the Court this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

, Per Mr. Chief Justice MARTIN, 

May 21, 1932. 

A true copy. Test: 

[seal.] I HENRY W. HODGES, 

Clerk Court of Appeals, D . C., 

I By MONCURE BURKE, 

Deputy Clerk. 

99 [Endorsed:] No. 1936, Original. Court of Ap¬ 
peals of the District of Columbia. James Mostyn 
et al., Petitioners, vs. United States. Order Extending 
Time to File Record. Court of Appeals, District of Co¬ 
lumbia. Filed May 21, 1932. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5693. James A. Mostyn and William R. Laflin, 
appellants, vs. United States. Court of Appeals, District 
of Columbia. Filed May 19, 1932. Henry W. Hodges, 
Clerk. 
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3ti % (Emirt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1932 

— 

No. 5693 
— 

i 

JAMES A. MOSTYN AND WILLIAM R. LiAFLIN, 

APPELLANTS, 

VS . 

UNITED STATES, APPELLEE. 

BRIEF OF APPELLANTS. 

- I 

STATEMENT OF THE CASE 

James A. Mostyn and William R. Laflin, appellants, 
were police officers. They were indicted in tl^e lower 
court with William T. Burroughs and William C. 
Groomes. The indictment was in two counts and 
charged assault with a dangerous weapon and simple 
assault. Burroughs and Groomes were acquitted on 
both counts; Mostyn and Laflin were acquitted of 
assault with a dangerous weapon, but convicted of 
simple assault. Both were sentenced in the maximum 
penalty—imprisonment for one year and a fine of ^500.00. 
From this judgment appeal was taken. 

The theory of the government was that the police 
assaulted the complainant, Harker, for the purpose of 
making him confess to the crime of housebreaking, 
which crime it was conclusively shown Harker had 
committed. (Testimony of: Harker, R. 25-29; Gijoomes, 
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Burroughs, appellants, Fitzgerald, etc.) Such theory 
was substantiated only by the inferences and innuendo 
contained in Harker’s testimony. This witness admitted 
a conviction of larceny in the District while on probation 
for taking an automobile without right, as well as a 
conviction of a series of larcenies in New Jersey separate 
and distinct from the offense for which he was arrested 
and for which he was on probation in New Jersey. (R. 
25.) Harker had to lie to preserve his liberty. 

The defense was that the appellants did not assault 
Harker and facts to prove that were adduced at the trial. 

The trial was had at a time when the newspapers were 
campaigning against police for alleged mistreatment of 
prisoners and when the public was at a high tension con¬ 
cerning that supposed state of affairs. A trial at the 
present i date would undoubtedly have resulted in 
acquittal of appellants. 

The appellants here complain of the errors of the 
lower court in the cross-examination of witnesses and 
because of certain prayers granted and refused, as well 
as instructions given by the court. 

i ASSIGNMENTS OF ERROR 

1. The Court erred in permitting the witness, Cap¬ 
tain William E. Holmes to state that only three citizens 
were allowed to see Harker from the time he was brought 
into the station until eight o’clock Saturday night. 

2. The Court erred in refusing counsel for defendant 
to ask the witness, Philmore Sanford, if Marshall did 
not pick him out by the particular mark of his clothing. 

3. The Court erred in refusing to allow counsel for 
the defendant to question the witness, Charles E. San¬ 
ford, as to what Harker paid for room in the witness’s 
bakery, and as to the allowance of money to Harker by 
witness. 
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4. The Court erred in refusing to permit counsel for 
the defendant to inquire of the witness, Charles E. 
Sanford, if he didn’t, in a conversation with[ the de¬ 
fendant, Mostyn, state that Harker was broke abd didn’t 
have a dime. 

5. The Court erred in refusing to permp counsel 
the right to inquire of the witness, George E. Price, as 
to whether Harker had given him money. 

6. The Court erred in refusing to permit cpunsel to 
inquire of the witness, George E. Price, if he didn’t 
know, before he took money from Harker, whether 
Harker had been broke or not. 

7. The Court erred in refusing to allow counsel to 
refer to the witness, Edmond R. Donaldson, as “Mr. 
Microanalyst.” 

8. The Court erred in permitting in evidence the 
suit, shirt, hat, and three pieces of clothing from the 
clothing of the witness, Harker. 

9. The Court erred in refusing to permit counsel to 
ask the witness, Dr. H. Watson Moffatt, if Mr. pawken, 
attorney for the witness, Harker, did not represent him 
in a proceeding involving an abortion which was ignored 
by the Grand Jury, for the purpose of showing witness’s 
interest in the case. 

10. The Court erred in permitting in evidence a 
picture showing the back of Harker, upon the ground 
that it was not a true representation. 

11. The Court erred in overruling the motion for a 
directed verdict on behalf of the defendants as to both 
counts of the indictment. 

12. The Court erred in permitting the District 
Attorney to ask the witness Francis X. Fitzgerald, who 
testified for the defendants, if he did not make a Afferent 
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statement to the Department of Justice when the 
witness was not permitted to see the statement from 
which the District Attorney was reading. 

13. The Court erred in permitting the District 
Attorney to ask the witness, Francis X. Fitzgerald, if 
he did not say in the statement to the Department of 
Justice that Harker’s eye was badly discolored. 

14. The Court erred in refusing to allow the witness 
James H. Lee to testify as to what the custom was in 
the Police Department with respect to the taking of 
clothing from prisoners supposed to have been pur¬ 
chased with stolen money. 

15. The Court erred in refusing defendants’ prayer 
No. 9. 

16. The Court erred in refusing defendants’ prayer 
No. 10. 

17. The Court erred in granting, on behalf of the 
Government, prayer No. 1. 

18. The Court erred in granting, on behalf of the 
Government, prayer No. 2. 

19. The Court erred in granting, on behalf of the 
Government, prayer No. 3. 

20. The Court erred in granting on behalf of the 
Government, prayer No. 6. 

21. The Court erred in its charge to the jury when it 
defined what was meant by an agreement. 

22. The Court erred in charging the jury that if there 
was an agreement to beat Harker, any of the defendnats 
would be guilty whether he was actually present, per¬ 
sonally present, at .the particular time the beating 
occurred or not. 

23. The Court erred in charging the jury that they 
need not find the particular defendant gave actual 
physical assistance to Mostyn in the making of the 


assault but it was sufficient if there was an understanding 
to cooperate with Mostyn and lend him encouragement 
in carrying out the unlawful assault. 

24. The Court erred in charging the jury as follows: 

“If the defendant about whom inquiry is being made 

was present while the assault was being committed, did 
they do anything to prevent that assault?” 

25. The Court erred in charging the jury that it was 
enough if the defendant were in concert to cooperate 
and give assistance if necessary, to lend encouragement 
in carrying out the unlawful assault. 

26. The Court erred in telling the jury that the 
criminal record of the witness, Harker, was to be con¬ 
sidered in the light of the other circumstances in the case. 

27. The Court erred in charging the jury again after 
they had reported failure to agree. 

28. The Court erred in sentencing and passing judg¬ 
ment on the defendants. 

ARGUMENT 

Assignments of Error, 1 to 7, 12, 14 

The Court erred in refusing to permit counsell for ap¬ 
pellants to cross-examine government witnesses Holmes, 
Philmore Sanford, Charles E. Sanford and Price. The 
record discloses that the reasons for the various questions 
asked were to disclose bias, test the witness’s reco|lection, 
and to impeach. 

In Thompson-Starrett Co. vs. Warren, 38 Ap^. D. C. 
310, 315, the court stated: 

“. . . The test of whether a fact inquired 

of in cross-examination is collateral is this \ Would 
the cross-examining party be entitled to prove it 
as a part of his case, tending to establish his 
plea?” 
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The cross-examination of the witness Fitzgerald 
^Assign. 12) is complained of because it is in contraven¬ 
tion of the rule of this court stated in Gordon vs. U. S., 

53 App. D. C. 154, 156. CivOU^UA 


ja, \ S 6,v-' N ' V-'^ 

Assignment of Error 9 //** 
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There is no more firmly established rule of evidence ActZ foj 
than the one which provides that the cross-examiner is 
permitted the widest latitude in questioning a witness in 
order to bring to light the witnesses’ bias or prejudice. 

(See cases: Cent. Dig., Witnesses Secs. 1192-99, 1st, 2d, 
and 3d Dec. Dig., Witnesses, Sec. 372.), 

The testimony of Dr. Moffitt was of the utmost value 
to the Government. Therefore, it was of the greatest 
importance to the defendants to break it down. Harker, 
the complainant, had been brought to the doctor for 
treatment by a gentleman who had been the attorney 
for the i doctor. If the doctor colored his testimony 
because of gratitude, the jury should have had the 
benefit of such evidence. 

In U.jS. vs. Dowden (1842), 1 H. & H. 145, the court 
stated the rule in the District of Columbia to be (p. 147) : 

“. . . the defendant had a right to show 

the spirit and temper with which the prosecution 
had been conducted, and if it had been brought 
to bear against the accused, he had a right to 
bring it to the attention of the jury 




This rule of law was re-stated in Crook vs. Internat. 

Trust Co., 32 App. D. C. 490, 512: 

“. . . The fact that a witness is interested 

in the result of a suit is one that may always be 
brought out on cross-examination.” 

In Economon vs. Barry-Pate Motor Co., 55 App. D. C. 

143, 144, the court said: 

“(3) The next assignment is based upon the 
refusal of the court to exclude a question asked 
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of Mrs. Rosenberg on cross-examination as to 
whether she had any agreement or understanding 
with plaintiff’s counsel that, if plaintiff did not 
sue her, she would appear as a witness for the 
plaintiff in a suit against this defendant? Her 
answer was, “No.” This was proper cross- 
examination, as tending to show the witness’ bias 
or interest, if any, in the case, and it may be 
noted that defendant offered no evidence to refute 
the same.” 

In the case at bar counsel sought to elicit from Dr. 
Moffitt that he, Moffitt, was so grateful to Mr. [Hawken, 
who had successfully defended witness and had “ar¬ 
ranged” (R. 32) for Dr. Moffitt to treat Harker that 
Moffitt colored his testimony. 

In speaking of the effect of such cross-examination, 
the court in Hoagland vs. Canfield (C. C.), 160 F. 146, 
170, said: 

“It may be that his (the witness’) purpose and 
intent were honest; that he was prompted by a 
virtuous desire to see justice done; but an in¬ 
telligent court and jury might properly draw 
other inferences of a different nature.” 

See also: 

Murray vs. U. S., (C. C. A. 4), 247 F. 874, 878. 

The # witness, Dr. Moffitt, acted as physician to 
Harker at the request of Mr. Hawken, Moffitt’s attorney. 
Mr. Hawken was present when the doctor examined 
Harker and appears in the photograph with Harker 
(R. 34). 

In the case of Birmingham Ry. L. & P. Co. vs. Rut¬ 
ledge, 142 Ala. 195 (39 So. 338), ah attorne 3 r sent a 
doctor to examine a client and upon trial the court held 
that the relation between the doctor and the[ lawyer 



8 


was pertinent to the issues. The court at p. 204 of the 
State report, said: 

“The testimony of Dr. Jones as to what Mr. 
Morrow (the lawyer) said to him when he sent 
the witness to see the plaintiff was properly 
admitted on the cross-examination of that witness 
as tending to show a bias favorable to the de¬ 
fendant.” 

In the case of The County Commissioners of Somerset 
County vs. Minderlein, 67 Md. 566 (11 Atl. 57), Mr. 
Chief Justice Alvey, who was later Chief Justice of our 
Court of Appeals, stated the rule to be, p. 571: 

“It is certainly of primary importance, in 
determining matters of fact, dependent upon 
human testimony, that the general status of 
those who testify should be fully understood by 
the jury. The true relation and disposition of the 
witness to the parties to the cause, and the 
subject-matter of litigation, should be made to 
appear, to enable the jury to form a proper esti¬ 
mate of the value of his testimony; and the 
evidence of such relation and disposition of the 
witness is in no sense irrelevant to the subject 
matter of inquiry. This is a well settled principle 
of evidence and is of daily application. Blessing 
vs. Hape, 8 Md. 31; Wyeth vs. Walzl, 43 Md. 426. 

“As said by Chief Baron Pollock, in Atty.- 
Gen. vs. Hitchcock, 1 Exch. 100. Tt is certainly 
allowable to ask a witness in what manner he 
stands affected towards the opposite party in 
the cause, and whether he does not stand in such a 
relation to that person as is likely to affect him, 
and prevent him from having an unprejudiced 
state of mind, and whether he . . . would 

give such evidence as might dispose of the cause 
in one way or another. If he denies that, you may 
give evidence as to what he has said, not with the 
view of having a direct effect on the issue, but to 
show what is the state of mind of the witness, in 
order that the jury may exercise their opinion as 
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to how far he is to be believed/ ., . i . Ana 
in the same case (The Queen’s Case, 2 Brod. & B. 
312) just quoted from, B^ron Alderspn said: 
The witness may be asked as to his state of 
equal mind, or impartiality, between the two con¬ 
tending parties questions which would have a 
tendency to show that the whole of his statement 
is to be taken with a qualification, and that such 
a statement ought really to be laid out of the case 
for want of impartiality.’ ” 

The court thereupon reversed the lower court for 
exclusion of an answer to a question on cross-exai nination 
which sought to establish the bias of the witness. 

In P. vs. Webster, 139 N. Y. 73 (34 N. E. ^30), the 
State did what appellants sought to do and the court held 
that there was no error therein. At p. 84 of tbe State 
report: 

“The exceptions which remain to be considered 
relate to the evidence of the witness Fannie 
Romaine. She was ostensibly, in the employe of 
the proprietor of the flat, as a chambermaid, and 
in that capacity had no other duties to perform, 
with reference to the occupants of defendant’s 
rooms, than pertained to the other rooms of the 
house. The prosecution sought to show that she 
had, in fact, become devotedly attached to the 
defendant and his wife, and was, at the time of 
the homicide, practically one of his household, and 
that their relations were intimate and confidential. 
We think the People were entitled to a submis¬ 
sion of this proof, not as a collateral, but as an 
independent fact, and that the trial court properly 
allowed it to be so given. . . . This kind of 

evidence is especially valuable in criminal ] prosecu¬ 
tions; for 'there are no cases’ says Wharton, 'in / 
which party sympathy, personal friendship, family / 
affection operate, as a rule, so effectively 21 s where 
life and liberty are at stake. In such cases while 
. . . there is no exclusion on account of bias, 

however strong, bias is always of importance in 


/ 
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determining credibility^. Nor is this exclusively 
on the ground that bias prompts perjury. So it 
may sometimes do, but cases of this class are rare, 
while cases in which bias leads to unconscious 
perversion of facts are frequent. . . . For 

these reasons, interest and party or social sym¬ 
pathy may be always shown in order to discredit 
a witness. . . / (Wharton Crim. Ev. Sec. 

376).” 

Bias of a witness may be developed on cross-examina¬ 
tion by requiring the witness “to show his kinship, busi¬ 
ness connections, employment, and any other fact or 
circumstance from which it may be reasonably concluded 
that his testimony may be favorable to one party or the 
other.” Hedger vs . Davis, 236 Ky. 432, 435, 33 S. W. 
(2) 310. 

The “relation to the party in whose favor he (witness) 
is testifying and the circumstances under which he 
acquired knowledge of the facts related may be material 
in such an inquiry.” S. H. Kress & Co. vs. Dyer, (Tex.) 
49 S. W. (2) 986, 989. 

Assignment of Error 10 

Looking at the picture of the back of the complainant 
Harker as it appears in the record (p. 34), it would seem 
that Harker was beaten severely. 

However, the testimony in the case demonstrates 
beyond question that the picture should never have been 
admitted in evidence. 

The photographer who took the picture testified that 
“he remembers Dr. Moffitt taking a pencil and pointing 
out the different bruises and welts on the boy and that 
possibly some of the pencil marks are actually reproduced 
on the photograph; he thinks some of them were; there 
were about half a dozen red marks on his body; . . 

(R. 34.) 


11 


The picture shows approximately 13 marks on the 
body. j 

Dr. Moffitt testified that “he remembers picking up a 
pencil and using it as a pointer in outlining thi blows on 
the boy’s back; there were practically no markings at 
all; that he did use a pencil and his only purpose was to 
demonstrate with it.” (R. 32.) 

Although Dr. Moffitt said “that he is not familiar with 
the word urticaria,” he also stated “that he agrees with 
Dr. Stillwagen that during an outbreak of urticaria and 
in exceptional instances without actual outbreak, it is 
possible in some persons to bring out linear wheals by 
simply rubbing the finger or drawing a lead pencil 
firmly over the surface of the skin (R. 33) . . . that 

these skin-writings can remain a considerable time and 
improper food, malnutrition or alcoholism will make the 
body more sensitive to these skin-writings.” 

This followed the statement from Harker that on 
Friday, August 21st, the day before the allege^! assault, 
Harker “had a few drinks . . . that after work 

(on that day) he went to a bootleg joint where he met 
Pierce; that he drank a pint with Pierce.” (R. 22). 
Harker also stated that the day before the alleged assault 
“he was so drunk he doesn’t know what he wzs doing.” 
(R. 27.) 

Dr. Charles B. Campbell then testified thkt he was 
“a graduate in medicine specializing in skin diseases and 
has been practicing for 37 years; that he has qualified as 
an expert on skin diseases; that urticaria is a skin disease 
and is defined as an eruption on the skin due; to some 
irritation, usually internally, derangement of the circula¬ 
tion or a poison that has formed in the system; that 
dermatographism is skin-writing; that any irritation on 
the skin will produce a congestion of the bloc^d vessels 
close to the surface, which is a reddening and k pinkish 
color, which is more or less elevated; that it can be 
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persistent remaining on the skin from fifteen minutes to 
several hours; that he has had experience in looking at 
photographs and determining whether or not in his 
opinion marks on skin are due to urticaria or what is 
called dermatographism; that then and thereupon the 
witness looked at the photograph and said they could 
be produced by finger nails, or a stick or a pencil and 
condition on the shoulder looked like what is known as a 
wheal in urticaria; that then and thereupon the witness 
identified a wheal of urticaria in George Henry Fox’s 
Photographic Atlas of Diseases and it was offered in 
evidence and shown to the jury for the purpose of com¬ 
paring the photograph with the picture in the book; 
that then and thereupon the witness demonstrated skin¬ 
writing; that skin-writing could last on a person who had 
been drinking for a period of four or five days; that then 
and thereupon the doctor looked at the picture of 
Harker’s back offered in evidence and stated that the 
stripes were on the wrong side to have been caused by 
one person standing before another and taking him by 
the hair and hitting him over the back with a rubber 
hose; that if that had been done the stripes would have 
been on the opposite side. 

The cross-examination of Dr. Campbell disclosed: 

“That certain stripes pointed out on the picture are 
wheals and could not be caused by striking with a 
rubber hose; that the other stripes could have been made 
by a rubber hose but witness thinks it very doubtful; 
that it was more probable that they were caused by a 
rigid stick rather than a flexible instrument; that the 
eye on the picture the upper lid seems to be just a little 
darker than the other portion of the eye; that assuming 
the eye is almost closed and is badly discolored and 
remained so for several days it may have been caused 
by the physical condition of the man; there is a form of 
urticaria that makes the lips and eyelids congested and 
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swollen and the circulation of the blood aire not as 
pronounced and venous blood is stagnated and may 
produce a blueness; that you don't need much force in 
drawing a lead pencil over the back to cause a mark; 
that it would last from 15 minutes to 24 hours." 

The picture clearly misled the jury. 

Assignments of Error 15 and 26 

The appellants requested the court to charge jas follows, 
(R. 60): j 

“The jury are instructed that the convictions 
of crimes of the witness Harker were 
for the purpose of affecting his credit as 
The jury are entitled to consider whether they 
would give his testimony as much credence as 
they would the testimony of a personj 
not convicted of crime." 


admitted 
a witness. 


who was 


ere before 
I believe 
a convic- 


This was refused and exception noted, (R. Q0). 

The court charged as follows, (R. 72): 

“There has been much said about the interest 
of Harker in this case, about his criminal record. 

“First as to his previous criminal record: The 
criminal record at the time he testified h 
you shows a conviction for larceny, 
here in the District of Columbia; later 
tion for a series of larcenies or thefts in Atlantic 
City. I think you gentlemen understand from 
your experience the purpose of allo\Jring that 
testimony of previous convictions. It is to shed 
light upon the credibility of the witness^ and you 
will consider it of course, and consider whether 
Harker, in view of these convictions, ought to be 
believed. But you will consider it in tne light of 
the testimony he gave on the stand, the impres¬ 
sion he made upon you; consider it in tpe light of 
all the other testimony in the case, ajs a mere 
circumstance, as you will consider all other cir^ 
cumstances reflecting upon the credibility of 
Harker's testimony." 


x 
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Sec. 12, Tit. 9, D. C. Code, provides: 

“No person shall be incompetent to testify, in 
either civil or criminal proceedings, by reason of 
his having been convicted of crime, but such fact 
may be given in evidence to affect his credit as a 
witness, either upon the cross-examination of the 
witness or by evidence aliunde; . . .” 


The instruction of the court was in the teeth of the 
statute. The statute provides that a conviction of a 
witness for crime may be given in evidence to affect 
his credibility. The statute does not say that such con¬ 
viction can be considered “in the light of all the other 
testimony in the case, as a mere circumstance. 77 This 
is a statutory provision and must be strictly construed. 

In S. vs. Gilliland, 187 Iowa 794 (174 N. W. 496), we 
find, p. 797: 

“The court in its nineteenth instruction stated 
to the jury that: 'A witness who has been con¬ 
victed of a felony, and while serving a sentence of 
imprisonment therefor, is a competent witness to 
testify on the trial of actions in court. The jury 
should take into consideration the fact of such 
conviction as affecting the character and credi¬ 
bility of such witness. In this case, it is admitted 
that the witness Laura Swisher has been convicted 
of a felony, and is now serving a sentence therefor 
in the Women 7 s Reformatory at Rockwell City, 
Iowa. 7 

“Had the instruction closed at this point, de¬ 
fendant would have had no cause to complain 
thereof, but it continued: ‘Her testimony is to 
be tested by the same rules that are applicable 
to other witnesses and other testimony, and 
such testimony should be considered in connection 
with all the other testimony submitted to the 
jury, and should be given such weight by the 
jury as you think it is entitled to, and no more. 7 

“Section 4613 of the Code provides that: 
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‘A witness may be interrogated as to his previous 
conviction for a felony. But no other proof is 
competent, except the record thereof/ 

“See Hackett vs. Freeman & Graves, 103 Iowa 
296; Palmer vs. Cedar Rapids & M. R. Co., 113 
Iowa 442; State vs. Carter, 121 Iowa 135; State 
vs. Loser, 132 Iowa 419; State vs. FoXton, 166 
Iowa 181; State vs. Concord, 172 Iowa 467. 

“It is probable that the court, in giving the 
portion of the instruction last quoted had in 
mind that, except for the weight to be given to 
the evidence of her prior conviction of a felony, 
her testimony should be tried and tested by the 
same rules as that of other witnesses. It is very 
doubtful whether the instruction made this clear 
to the jury. If the weight and credibility of the 
testimony of a witness who is shown to fyave been 
convicted of a felony is to be judged by the same 
rules as that of other witnesses and other testi¬ 
mony, the statute would avail little to the adverse 
party. The defendant was entitled to the full 
benefit of the statute; and, while it is possible 
that the jury might not have been misled, the 
portion of the instruction complained <j)f should 
have been omitted, or the jury clearly told that 
the evidence that the witness had been convicted 
of a felony should be considered in determining 
the credibility of the witness, and the height to 
be given her testimony, no matter by what other 
rules it should be weighed. Objections to other 
instructions are without substantial merit/ 7 

See also: 

St. vs. Sandt, 95 N. J. L. 49, 111 a\i. 651. 

; 

The court, in its charge pointed out that Hirker had 
not only been convicted of larceny in the District, but 
had also been, convicted of a series of larcenies or thefts 
in New Jersey. (R. 72.) The charge of the cour^; lessened 
the effect of the instruction sought, as well as the effect 
of the statute. 
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In P. ?s. Riccardi, 50 Cal. App. 427, 432 (195 Pac. 
448), the court pointed out that: 

f‘. . . The fact that Rolatti (a witness) 

had twice been convicted of a felony should have 
been given great weight by the jury in deter¬ 
mining his credibility; . . .” 

The evidence of Harker that he had been convicted 
many times was robbed of its effect by the charge of the 
court. 

Assignments of Error 19, 21, 22, 23, 24, 25 

— a — 

The court charged the jury, (R. 68): 

“Now, upon that question you may consider 
this circumstance. I have told you to consider 
all circumstances that you think will throw any 
light upon the matter. If this defendant about 
whom you may be inquiring knew that an assault 
was to be committed on HaTKer, that he was to 
be forced by violence to answer questions, or to 
confess, or if you believe that he was present 
while the assault was committed upon Harker, 
did he do anything to prevent that assault? 
As a police officer it was his duty to do so, just as 
much as it would have been his duty to have pro¬ 
tected any other citizen from an assault. Did he 
do anything to call Mostyn, or any others who 
participated in that assault, to account for his 
unlawful act? Because it was his duty to do that 
just as much as it would have been his duty to 
have called to proper account any other citizen 
whom he may have had knowledge of committing 
an assault upon another.” 

To this defendants excepted (R. 74). 

It must not be forgotten that, in this case, the de¬ 
fendants were charged with the crimes of simple assault 
and assault with a dangerous weapon. The defendants 
were not charged with non-feasance in office. 
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The above charge may have been correct in| a proper 
case of non-feasance in office. However, before the 
court could instruct as it did, the indictment should 
have charged non-feasance in office. 

To support an instruction as above, the indictment 
should have charged the character of the office of de¬ 
fendants, their duties therein and the violation of such 
duties. 

II Archbold’s Cr. Pr. & PL (7th Am. Ed.) 

591-595* 

III Bish. N. Cr. Pr. (2d Ed.) Secs. 822-836. 

Non-feasance in office in a crime separate and distinct 
from assault and assault with a dangerous Weapon. 

If the charge on this point is correct as a genejral state¬ 
ment of the law, then the failure of certain of the police 
officers to act was a matter necessary to be alleged in 
the indictment. For when an act is not in itself Unlawful, 
but becomes so by its circumstances, all matters neces¬ 
sary to show its illegality must be stated in the indict¬ 
ment. 


P. vs . Barnes, 314 Ill. 140, 145 N. ]£. 391; 
14 R. C. L. 175. 


This charge of the court was more pertinent to a 
conspiracy case; but even in a case where the indictment 
charged conspiracy, this instruction fell short of the re¬ 
quirements of the law. The instruction failed tp charge 
that the jury should convict if the defendants purposely 
refrained from their duty. 

In Burkhardt vs. U. S., (C. C. A. 6) 13 F. (2) 841, the 
court held that a sheriff, charged with no duty to enforce 
the National Prohibition Act does not become a party 
to a conspiracy to violate that act because he failed to 
perform a duty under the State law which would have 
interfered with the operations of the conspirators, unless 
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he had knowledge of the conspiracy and purposely 
refrained from performing his duty with a view of 
protecting and aiding it. 

The court at p. 842 of the opinion said: 

“. . . lack of vigilance, as we have seen is 

not enough; there must also be proof of knowledge 
of the facts, coupled with an intention to aid in 
the unlawful act by refraining from doing that 
w T hich he was in duty bound to do. These essen¬ 
tial elements cannot he inferred from inaction alone. 
(Italics supplied).” 

In Smith vs. St., 61 Tex. Cr. 349, (135 S. W. 152), the 
lower court charged the jury that if an assault is com¬ 
mitted by one person and others were present, aiding 
and encouraging, the latter would be guilty; and further, 
that if the appellant knew of the offense and knew it to 
be unlawful, then the appellant was guilty. This was 
held to be error. The court, at p. 351 of the State report 
said: 

“This charge is not the law. Under no phase of 
the law of principals can a party be guilty as a 
principal from the fact of knowledge on his part 
that somebody was making an unlawful attack 
upon a third party. He must do something. He 
must aid and encourage by words of gestures , or do 
some act in the way of encouragement of the 
actual participants, in order to make him guilty 
as a principal. The mere fact that a party may 
have knowledge of a crime will not make him 
\ guilty as a principal.” (Italics supplied.) 

This case was followed and approved in Allen vs. St., 
(Tex. 1929), 20 S. W. (2) 1056, 1057. 

In Wooden vs. Com., 117 Va. 930 (86 S. E. 305), the 
case was reversed, the court saying, p. 934 of the State 
report: 

“The authorities are uniform that mere presence 
of a person at the time and place of an assault, 
without any act, word or gesture in aid or en- 
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couragement of it, and without anything to show 
that he advised the assault, will not render him 
guilty. The authorities on the subject are col¬ 
lated in a note to Brink vs . Purnell, 22 Am. & 
Eng. Ann. Cas. 829, where the rule is stated as 
follows: 

“ ‘It is a general and well established principle 
of law, that one who is present at an assault, and 
who encourages the person who commits it, is 
liable criminally in the same manner and to the 
same extent as the person committing the as¬ 
sault. . . . 

“ The principle that in cases of assault all who 
are guilty are principals and that there are no 
accessories applies, and hence a person ^ho is so 
present at and encourages an assault is a principal 
and not merely an accessory. . . . 

“ The mere presence of a person at the time 
and place of an assault, without any act, word or 
gesture in aid or encouragement of it, and without 
anything to show that he advised the assault, 
will not render him guilty; . . . nor will the 

mere fact that the defendant knew of the assault 
justify a conviction. ... He must do some¬ 
thing; he must aid and encourage by words or 
gestures, or do some act in the way of encourage¬ 
ment of the actual participants in order to make 
him guilty as a principal.’ ” 

This case was followed and approved in: 

Triplett vs. Com., 141 Va. 577, 586, 127 S. E. 

486, 489; 

Spratley vs. Com., 154 Va. 854, $60, 152 

S. E. 362, 364; 

Frazier vs. Com., 155 Va. 1067, 1073, 156 

S. E. 369, 371. 

Thus we see that the court erred; particularly, is this 
true when we pause to consider that the verdict of the 
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jury was that the appellants here were guilty of simple 
assault. 

See also: 

Elmore vs. St., 110 Ala. 63, 67, 20 So. 323, 

324. 

In Hairston vs . St., 54 Miss. 689, 694, the court, in 
speaking of the criminal responsibility of persons present 
at an assault, said that such persons: 

. . can be held guilty of the assault 

committed by Wilson Hairston only upon testi¬ 
mony tending to show previous conspiracy or 
present participation in that act, or upon testi¬ 
mony from which the jury could rightly infer 
that they were present to aid and assist him in 
any unlawful act he might do.” 

Although, by their silence and failure to act, appel¬ 
lants may have been guilty of non-feasance in office, 
that did not make them guilty of assault. 

Knowledge of the commission of an assault and a 
failure to prevent it will not make a person guilty of an 
assault. 

If the court could properly charge in that manner, it 
could as well have charged the jury that a violation of 
one of the rules of the police department was sufficient 
to convict. Reductio ad absurdum! 

If that be a proper charge, then police officers indicted 
for assault must be tried differently than other citizens. 

Under the heading Sheriffs and Constables, 57 C. J. 
1097, we find: 

|“C. Evidence. Matters relating to evidence 
in a criminal prosecution against a sheriff or 
constable are governed by the rules applicable to 
evidence in other criminal proceedings.” 

The court instructed the jury as follows, (R. 62): 

“The third prayer is as follows: 

“The jury is instructed that if the assaults 
charged in the two counts of this indictment were 
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unlawfully committed in pursuance of an agree¬ 
ment among these four defendants, in winch they 
had agreed that the witness Harker would be 
assaulted in the manner charged, then the law is 
that a crime committed by a group of two or 
more in pursuance of an agreement that they 
shall commit the crime makes each the agent of 
the other and the act of one is the act of all. 

“And in this connection the jury is further in¬ 
structed that the agreement contemplated in this 
principle of law need not be any formal agree¬ 
ment but may be determined as existing from the 
general conduct of the defendants to further a 
common design/ 7 

To this appellants excepted. (R. 74.) 

There was no evidence to support this charge. Such 
instructions was ambiguous and misled the jury! It did 
not conform to the requirements of the law. The first 
paragraph complained of assumes that a conspiracy was 
entered into; no definition of conspiracy was ever given 
to the jury. Such part of the instruction further assumed 
that appellants and their co-defendants entered into an 
agreement to commit the crime charged against them. 

Furthermore, we have already pointed out; supra, 
that in an assault case, in order to sustain a cohviction, 
the defendant must actually DO some act and actually 
participate in the assault before he is criminally liabel 
therefor. 

CONCLUSION 


The errors herein complained of were extremely harm¬ 
ful. They struck at the vitals of the defense. 

The appellants had enough evidence to convict Harker 
without his confession. There was no motive on the 
part of the appellants to assault Harker. There was the 
greatest motive known on the part of Harker io color 
and fabricate his testimony—that was self-preservation. 
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This charge of assault was based on the testimony of a 
felon many times over, a felon virtually caught in the 
act of housebreaking, who through fear of punishment 
and a hope of escape from imprisonment sought to fore¬ 
stall, and, to this very day, has actually forestalled, an 
indictment against himself for housebreaking. Such 
blatant and wholesale accusations of brutal and inhuman 
treatment as appear in this record have blocked and 
thwarted justice and given Harker—thief and robber— 
the privilege to walk the streets, while these appellants— 
respectable and respected police officers of many years 
experience—were made to suffer the ignominy of a 
sentence in the maximum penalties of the law. 

Even-handed justice requires a reversal of this case. 

Respectfully submitted, 

! JAMES A. O’SHEA, 

JOHN H. BURNETT, 
j ALFRED GOLDSTEIN, 

Attorneys for Appellants. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 

' I 


• No. 5693 


James A. Mostyn and William R. L. 

appellants 
v . 

United States, appelt.ee 


AJFLIN, 


BRIEF OF APPELLEE 


STATEMENT OF FACTS 


The statement of facts as outlined in the brief for 
appellants is so sketchy and incomplete as tp neces¬ 
sitate the incorporation in this brief of a ijull and 
complete statement. 

The pertinent facts indicating and proving an 
illegal and brutal assault by the two appellants 
upon one James H. Harker are as follows: 

* The witness Harker during the month of August, 
1931, was employed at Sandies Bakery, located at 
North Capitol and G Streets, in this District; that 
on Friday, August 21st, 1931, he perforated his 
usual work as a packer at the bakery, working from 

(i) 
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about 3.30 p. m. until 11.00 p. m.; that during this 
entire time the physical condition of his face and 
eyes and ears was entirely normal; that after work 
he drank some intoxicating liquor, undoubtedly 
drinking more than was good for him; that he was 
on his way back to his place of employment, where 
he also roomed, when he was stopped by a night 
watchman named Fitzgerald and a police officer 
named Burroughs; that they apparently were re¬ 
garding him as being the man whom a night or two 
previous had broken into a lunch room in that im¬ 
mediate neighborhood; that Burroughs and Fitz¬ 
gerald took him to the bakery to be identified, and 
later on he was taken by the defendant Burroughs 
to No. 1 Police Precinct in this District and charged 
with investigation; that at the precinct he was 
placed in Cell No. 12; that on Saturday morning, 
some eight or nine hours after his arrest, the ap¬ 
pellant Mostyn took him from his cell into the ser¬ 
geant’s room at the station, Mostyn requiring him 
to remove his coat, stating that his fingerprints 
were to be taken; shortly thereafter Officers 
Grooms, Laflin, and Burroughs came into the ser¬ 
geant’s room, and Mostyn took a position on a desk 
in the room; the witness was told to sit opposite the 
desk, and Laflin sat in the rear of witness’ chair; 
that Mostyn questioned him about the alleged rob¬ 
bery of the lunch room, and upon his denial of any 
complicity in the robbery Mostyn grabbed him by 
the top of his hair, hit witness in the eye and nose, 
and the appellant Laflin hit him on his arms and 
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in his stomach, these blows causing witness to bleed; 
that thereupon the appellant Mostyn tol<jl the wit¬ 
ness to remove his vest and shirt, which command 
he complied with, laying them on the window sill; 
that thereupon Officers Grooms and burroughs 
questioned witness, and the appellant Laijlin would 
hit witness from behind; that thereupoh witness 
was taken back to his cell and was afterwards 
brought back to the same sergeant’s robm; that 
Mostyn would hit him, Laflin would turn his chair 


over, and both Mostyn and Laflin kicked ]}iim; that 
Mostyn and Laflin left and came back ip two or 

i 

three minutes, and Mostyn, picking up h rubber 
hose, said to him, “If you don’t come ciean and 
tell us what you know, we have 25 or 30 witnesses 
who seen you break into the place; we will have to 
use it on you”; that witness insisted that he knew 
nothing about the alleged robbery or housebreak¬ 
ing, whereupon Mostyn grabbed him by the hair 
and lashed him across the left shoulder with the 
rubber hose, Laflin hit him with the open | palm of 
his hands, turned over his chair, and Mostyn hit 
him with the hose while on the floor; thal^ he was 
hit 25 or 30 times with the hose; that Mostyn hit as 
hard as he could; that the appellant Laflin hit him 
from 25 to 50 times w T hile in the room, and that all 
four officers were present during the entire time; 
that to escape further punishment he thereupon 
admitted that he had broken into the lunch room; 

i 

that he was kept in the police station until about 
9 o’clock that same Saturday evening, whereupon 
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he was released on bond; that the same evening he 
was taken to the office of Dr. H. Watson Moffitt, in 
whose office a picture was taken of his back and 
shoulders and face, a copy of which picture appears 
between pages 34 and 35 of the record; that that 
same night several people in Brown’s lunch room 
saw the condition of his back and shoulders, and 
that upon being taken home he saw the condition 
of his eye, which was black and blue and purple, 
swollen, and partly closed; that his ear was swollen, 
and the testimony of a number of witnesses is to 
the same effect; and, further, the uncontradicted 
evidence in the case would seem to be that there 
were welts of a reddish-blue character on his back, 
which the witness testified to were made by the rub¬ 
ber hose held in the hands of Mostyn. 

The record further shows without contradiction 
that up to the time this young man was taken into 
custody—as a matter of fact, up until the time he 
had his first introduction to the appellant Mostyn— 
that his physical condition was normal with the 
one exception that either one or both of his eyes 
may have been red due to excessive drinking. 

The testimony further shows without contradic¬ 
tion that he had not been engaged in any alterca¬ 
tion with anybody, that no one had hit him up 
until the time that Mostyn and Laflin hit him, that 
he had been in no accidents, that at no time did he 
either hit or hit at the officers, nor did he swear at 
or use obscene language to any of the officers. 
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ARGUMENT 

I 

Appellants have assigned 28 alleged errors in the 
trial of this cause below and the same will be dis¬ 
cussed by appellee in the group manner followed 
in appellants’ brief. 

ASSIGNMENTS OF ERROR 1 TO 7, 12, 14 

Appellants complain under these assignments 
that the trial justice erroneously precluded them 
from a full cross-examination of certain witnesses. 

i 

It is desirable in reviewing these assignments and 
certain others to follow to bear in mind thd difficul¬ 
ties with which the trial justice was confronted in 
this case at the trial. The record discloses the un¬ 
restrained attempts that were made to bring into 
this case many issues that had no proper place 
therein or in any criminal trial. The record also 
discloses that the trial justice was most irjdulgent 
in this regard. The issue as to whether the com¬ 
plainant, Harker, was guilty of the offense for 
which he had been arrested was placed in evidence 
with every possible elaboration, and appellants 
state in their brief that his guilt was 
but nevertheless the jury found the two appellants 
guilty of unlawful assault on the complainant. 

There had to be a limit placed on this injection 
of collateral issues into the case, and certhinly a 
reading of the record raises the question, nqt as to 
why certain cross-examination was precluded but 
rather why so much other cross-examination and 
evidence was allowed. 
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Assignment Number 7 is a striking example of 
the childishness of a large portion of appellants’ 
cross-examination. It is urged in this assignment 
that the Court erred in refusing to permit counsel 
while cross-examining the witness, to flippantly 
address him as “Mr. Microanalyst.” No law is 
cited to support this conduct of counsel, because, of 
course, no Court has as yet approved adult child¬ 
ishness. 

Now it is a well-recognized principle of law that 
the limits of cross-examination are placed within 
the sound discretion of the trial justice, having in 
mind the scope of the direct examination and the 
proper issues of the case. No cases need be cited 
on that principle. 

As to Assignment Number 12, the appellee gladly 
rests a determination of its merits on the record 
(p. 38,39) and the case of Gordon v. TJ . S . (53 App. 
D. C. 154, 156). 

ASSIGNMENT OE ERROR NUMBER 9 

This assignment is another demonstration of the 
type of cross-examination indulged by appellants’ 
counsel in this case. The record, on page 33, dis¬ 
closes that appellants’ counsel had already elicited 
from witness that Mr. S. McComas Hawken had 
represented the witness and was a very good friend 
of his. However, counsel was not satisfied with 
that but then propounded or attempted to propound 
another question, the viciousness of which is imme- 


7 


tted, the 
standing 


diately apparent. The proposed question (R. 33) 
was as follows: 

i 

Mr. O’Shea. I propose to ask him if Mr. 
Hawken did not represent him in a proceed¬ 
ing involving an abortion in which Mr. 
Hawken was his personal attornek which 
was ignored by the Grand Jury. 

Of course, if the question had been perm:, 
jury was expected to believe that notwith 
the fact that the abortion charge was ignored, nev¬ 
ertheless the witness was guilty and that the ignor¬ 
ing by the Grand Jury was accomplished by some 
questionable means. The full import of the pro¬ 
posed question necessarily meant to convey to the 
jury that the witness on one occasion was guilty of 
abortion and was saved by the machinations of his 
lawyer. It further inferred an indifferent or dis¬ 
honest prosecutor or an indifferent and/or dishon¬ 
est Grand Jury had heard the case. This Vas sim¬ 
ply an attempt to do indirectly what was highly 
improper if attempted directly. 

The witness could not have been asked directly if 
he had been arrested or charged with having per- 

i 

formed an abortion because it would ha^e been 
against the provisions of Section 1067 of t{he Code 
of Laws of the District of Columbia and would have 


been in direct contravention of the ruling 
court and other courts. See Chebithes v. P 
App. D. C. 212) ; Crawford v. TJ. S. (59 Ap 


of this 
rice (59 
jp. D. C. 


357) ; Massenberg v. U . S. (19 F. (2d) 62) t Lett v. 
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U. S. (15 F. (2d) 690) ; Dawson v. U. S. (10 F. (2d) 
106) ; Terzo v. U. S . (9 F. (2d) 357) ; Soriza v. U. S. 
(5 F. (2d) 9). 

This question in addition was intended to im¬ 
peach Mr. Hawken, who, it is happened, in addition, 
represented the complainant in this cause. He was 
not subject to impeachment, either rightfully or 
wrongfully, because he was not a witness in this 
case. To have permitted this question would sim¬ 
ply have allowed the jury to indulge their wildest 
speculations, as the trial justice properly stated 
(R. 33): “You have got to build inference on 
inference.” 

The Court did not err in limiting this cross- 
examination, as is demonstrated by the following 
cases: 

Blitz v. U. S . (153 U. S. 308). 

Davis v. Coblens (174 U. S. 719). 

Jelke v. U. S. (255 Fed. 264). 

Post Pub . Co. v. Peck (199 Fed. 6). 

Horton v. U. S. (15 App. D. C. 310,324). 

Harris v. U. S. (59 App. D. C. 355). 

Portman v. U. S. (34 F. (2d) 406). 

Alderman v. U. S. (31 F. (2d) 499). 

ASSIGNMENT NUMBER 10 

Appellants contend that the Court erred in ad¬ 
mitting in evidence the picture appearing at page 
34 of the record, which disclosed the condition of 
complainant following the assault by the appellants. 

This picture was properly identified by the wit¬ 
ness, Harker, as truly depicting his injured condi- 
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tion as a result of the assaults made upon him; it 
was identified by Doctor Moffatt as truly depicting 
Harker’s condition, on examination by him; and it 
was identified by the photographer as truly depict¬ 
ing Harker’s appearance as of the time he took the 
picture, which was a comparatively short time after 
the assaults. It is, therefore, apparent thajt a full 
and proper foundation had been laid for the admis¬ 
sion of this picture. 

Surely it is not intelligent to urge that because a 
defense doctor suggested the injuries apparent in 
the picture might have been the result of in irri¬ 
tated skin disease that, therefore, the picture was 
not admissible when there was other evidence that 
the injuries shown in the picture were caused by 
the assault. Photographs, when properly identi¬ 
fied as truly depicting scenes and conditions, are 
always admissible within the discretion of the 
Court when they will lend aid to the jury in deter¬ 
mining the facts they must find, and whbn the 
things they depict are disputed as to their c^use, it 
becomes a question of fact for the jury to deter¬ 
mine. 

In Blair v. Pelham (118 Mass. 420) the Court 
said: 

A plan or picture, either made by hand or 
by photography, is admissible in evidence, if 
verified by proof that it is a true represen¬ 
tation of the subject, to assist the jury in 
understanding the case. 
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See also Martin v. Moore (99 Md. 41) ; Chicago & 
etc., Ry. v. Kendall (49 Ill. App. 398); Peoples & 
etc., Ry. v. Gun (56 Mo. 84) ; Goldsborough v. Ry. 
Co. (60 N. J. L. 49) -,N.Y.& etc., Ry. v. Moore (105 
Fed. 725). 

ASSIGNMENTS OF ERROR NUMBERS 15 AND 26 

Appellants urge under these assignments that 
the court erred in refusing their prayer Number 9 
and also erred in his own instruction to the jury on 
the subject of prior convictions for crime as to the 
witness Harker. 

Appellee maintains that the trial justice’s action 
on this subject was entirely correct. The Court 
in its charge (R. 72) stated as follows: 

I think you gentlemen understand from 
your experience the purpose of allowing that 
testimony of previous convictions. It is to 
shed light upon the credibility of the witness, 
and you will consider it, of course, and con¬ 
sider whether Harker, in view of these 
convictions, ought to be believed. 

That statement was in complete accord with Sec¬ 
tion 1067 of the District of Columbia Code and the 
well-understood rule as to impeachment of wit¬ 
nesses by showing their prior record for crime. 

Appellants complain because the court, in addi¬ 
tion to the above, advised the jury that they should 
also consider the witness’s demeanor and conduct 
on the stand and likewise the other circumstances 
in the case. 
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If tlie theory of the appellants is to be adopted, 
then Section 1067, supra, has made a witness with 
a prior record for crime incompetent, notwith¬ 
standing its specific provision to the contrary. The 
full effect of their contention is that such a witness 
because of his record is conclusively impeached, 
and as between he and another witness wijhout a 
past record the latter must be believed. The only 
true manner for the jury to view such a witness is 
to analyze the entire evidence and determine 
whether in spite of the record he is telling the 
truth and the other witness or evidence is not true. 

In Sawyear v. U . S. (27 F. (2d) 569) the Court, 
discussing the impeachment of witnesses, states as 
follows: 


True, a witness may be impeached by 
testimony that he bears a bad reputation for 
veracity or by showing that he has been 
convicted of a criminal offense with n cer¬ 
tain classes; but the weight of his testimony, 
as well as its credibility, may be affected by 
other circumstances. 

ASSIGNMENTS OF ERROR NUMBERS 19, 21, 22, 2^, 24, 25 

Appellants urge as error under these assign¬ 
ments the fact that the Court charged the julry (R. 
68) that they could consider the fact of these men 
being police officers and what their duties as such 
were. However, appellants have very adroitly 
neglected in their brief to inform this Couri; as to 
the purpose for which the jury was instructed; it 
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could, consider the failure of any one or more of the 
defendants to perform his or their duty. 

A fair reading of the court’s charge disproves 
the suggestion of appellants that because the jury 
was advised they could consider an officer’s duty 
that a failure to perform said duty made him 
guilty of the assault in this case. 

We find (R. 68) that the court definitely fixed the 
purpose of the Jury’s consideration of this sub¬ 
ject when it was stated as follows: 

So you have the right to consider that 
circumstance as reflecting upon the state of 
mind of this man about whom you are in¬ 
quiring, along with all the other circum¬ 
stances, and then fairly and impartially de¬ 
termine whether or not he is guilty. 

Nowi it is to be remembered that the Court 
granted appellants’ prayer Number 6 (R. 59), 
which reads as follows: 

The jury are instructed that mere pres¬ 
ence at the scene of an alleged crime is not 
enough to warrant a conviction. 

In addition a reading of the Court’s charge on 
pages 61 and 62 of the record definitely discloses 
that the jury was clearly and correctly advised as 
to the facts and elements they must find to exist 
before they could convict any or all of the defend¬ 
ants. See Borum et al. v. U. S. (60 W. L. R. 200) ; 
Eagles et al. v. U. S . (56 W. L. R. 334). 
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Certainly an officer’s duty under ordinary cir¬ 
cumstances is enlightening in determining what his 
mental attitude is in a particular situation as dis¬ 
closing whether he was present merely as a Witness 
or spectator or whether he was present in concert 
of action, aiding, abetting, counselling, or advising 
a principal offender. 

Surely if one of these officers had admitted the 
unlawful assault by him as having occurred in the 
presence of the others, and the latter or any one 
of them could show, as disputing any concert of 
action on his or their part, that he or they attempted 
to stop the assault and such evidence was excluded, 
there would be quite a different contention made 
to the Court in appellants’ brief. 

It is, therefore, apparent that the Court did 
charge the jury that they could consider Whether 
it threw any light on the question as to whether 
they were present in concert of action, aiding and 
abetting the principal offender or offendersl. 

It is also to be remembered in this 
that, as disclosed by the record and the conviction 
had, that this in nowise affected the two appellants. 
It was intended to apply as to the two defendants 
in the cause who were acquitted because the evi¬ 
dence supporting the charge upon which the con¬ 
viction was had showed an actual assault’ jby the 
two appellants alone—that is to say, the two prin¬ 
cipal offenders. 
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CONCLUSION 

An analysis of the record in this case demon¬ 
strates that a fair trial was accorded these two de¬ 
fendants, and it is therefore urged that the judg¬ 
ment in this cause should be affirmed. 

Respectfully submitted. 

! Leo A. Rover, 

United States Attorney . 

William H. Collins, 
Assistant U . S. Attorney. 
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